2. B25 & 


iV 


Ay iehaty 
Mrratyen 
Be a} 


: 
: 


we 


hoe 


geet 
teey, 


net 


ae. 2 
orn 








Digitized by the Internet Archive 
in 2010 with funding from 
CARLI: Consortium of Academic and Research Libraries in Illinois 


http://www.archive.org/details/illinoisappellat184illi 








yee srs ee pen OA 





a" r 
hes 
Ge 
f 
ER 
ton 
= 
? fa) 
97 


























Censed, 
ERROR TO CIRCUIT 
ve 
COURT, COOK 
W. IRVING Cs 
and GEORGE 








TRIC RAILROM COMPABY, a /corpora~ 
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DELIVERED THE OPIFION OF Ter count. ws 1 
Defencant in error, “iliian Brand, oe Me. 
of the jatate of Charlee Brand, decensed, commences Giiey . 
against)". Irving feborne, DP. B. Ranns end George G. ca ab rea 


the Chicaes & Milwaukee PFleotrig Radirosg 
plaintiffs in error, to rscover damages for {he eR A Grongfur 
deathiof pleintit?'s decedent. 
The ooee wee tried upen an amended, @ Mg tion won- 


sieting of seven counts, 211 of which slleged Qyyty pieintirt's 


intdatate was in the @xerciast of ordinary care Yaworn aafety 


anid that the defendante, Plaintiffs in error, Bim guilty of neg- 


, 
anoly; Mme chargs in the 


firat ana seeond counts ~ae that they ¢ By, neglirently 


nad and controlled 


api improperly ran, operated, maintained, 
/ 
4 Ria; the third count 


fhe car “hich ran into and Killed Charles 


kverred 9 violation of an ordinance of the liege of Yinnetka 


lake an heur, end in the 
th « violation of ar 


ordinenee limitings the apesd te sightmigge) an howr at atreet A 
| it OF | 
he I rams 


fourth count the defendants vere chergzed 
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Crossings and fifteen miles an hour on other portiong - i 


railway; in the fifth eount there a8 Rlleged p Gm, Weta 


reguisting the epesd of trains throuph ptr megeer Sng 


alarm to be sounded when approse>- & atreet crossing and that 


the servants of the det-—-7"*® failed to sound en alarm; and the 
gixth gow~+ ferotts the averments of the fourth and fifth counts. 
The seventh cevnt charges thet the defendants failed to provide 
and equip their care with proper machinery and appliances for 
atepping and fsiled to keep the some in good repeir and eondition, 
Tt appears from the evidence in the record that 
Charles Brand, pleintiff's intestate, bad been driving a carriage 
owned by his father, which carriage waa used in meeting suburban 
traing arriving at the Winnetka etation of the Northeeatern Reil- 
way for the pursose of procuring paseengera for hire to be taken 
to their verious homes in the willaga. The decedent hud been 
engsced in this work for tro yeare and #ae thoroughly familiar 
with the eurroundings and isecation. On the nizht that he wee 
kilied, he procured « pasaenger from one of the euburben trains 
shortly after aix o'clock in the evening anc drove tha passenger 
to her home sowe three or four blocks from the etation and east 
of the electric railway tracke(ovsrated by the plaintiffe in errer), 
and wae returning to the railrosd eatetion forthe purrose of neste 
ing snother train dus very shortly. Ke «se drivines in a weeteriy 
dirsetion on Osk etreet, intending to oroes the tracks of the 
electric roéd on hie way to the Morthvestern depot, It wag then 
about 6:20 in the evening of the fourth day of November, POU, and 
it Was dark. The oar which ran inte ths rip wea southbound on 


the weat treok of the elestris road. 


There is no controversy in the evidence oe to the 
following fecte: that the car atopped at the Ble street station, 
whiokh wae 625 fest north of Oak atrest «bere the acocicent hapoet~ 


ea; that the car wae equipped with u powerful ¢leatric search- 
light which #s¢ burning at the ties and which could have been seen 
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on @ streignt track at a distance of at least » mile saat 
the car wae lighted up brightly ineide as euer * usually were, 
At the game time that thie car wag ape-weh ing from the north, o 
northbound oar on the eleetri- *2%* alse aquipped with a povere 
ful headlight whieh ——* burning, wae jJuet atarting from the Oak 

etreet statson *bich wre abeut 100 feet south of the south line 
of Osk street, and wee proeeeding alowly toward Oak street, and 
until the rig driven by the deceased got inte the glare of the 
hesdlight on this car, it ssa not esen by any witness. 

It appeare from the evidence that the view which 
the decezsed he’ of the approsching southbound car from the north 
wae unchatructed by anythine except a few treaa, from which the 
leaven hed fallen, for at least 300 feet east of the intereection 
of Onk street and the track upon which the car was running, and 
that there eae «© clear uninterrupted view from that point to @ 
point on the track on which the var was running, 340 feet norti= 
weet of the intereeotion of Oak atrest anc the elsetric treck, or 
from the place where the eceident haprened, “hen the deceaadd 
reached s point 746 feat from the plaee of the aenicernt, he could 
gee the car when it wae wore than 340 feat north cf the point of 
the accident, and the closer tne deceased came to tha track the 
more extended hia view of the traek woon which the ear from the 
north wae arpcronching the crossing. Phan ha was within 69 or 6O 
feet of the point where the aceldynt seourred, he would have a 
clear view up the electric tracka for at lanet three long blocka, 
or over 1500 feet. 

The enly obatruetion to the wiew of tha approncning 
cur ae above indicoted wae a row of treaa, about sighteen inohes 
in dismetser, loseted om the north aide of Onk street. The trees 
were from 21 to 22 feat apart, 

The jury returned 2 verdict ageinet the defendants, 


plaintiffe in errer here, for the sum of #2600, and judgment was 
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entered on the verdict, This writ of error ie eved owt to ree 
verse that judgment. 

Upon a careful coneideratiom Of the evicenee, a majori- 
ty of the court has rernened the cOnclusion that the plaintiff's 
intestete, Charles Brand, warn guilty ef such contributory negli- 
genee ae to ber & recovery anc that he did not exercime ordinary 
eare for hie own esfety es averred in the declaration, The approach 
of the oar from the north wag pleinly visible to tie deceased vhen 
he waa 50 or 60 feet eaat of tae cro#wing, and if he had looked 
or exercised any care euch aa @ person vould ordinarily exercises 
eho Wae about to cross railroad tracke where he knew that trains 
were pessing both waya continually, he sould heve seen the approach- 
ing car in ample time to heave evoided going upon the track in front 
of it. It is unreasonable to believe that he looked for the 
approaching car and did not see it in view of the undieputed 
evidence se to the cheracter of the headlight *thich wee burning 
brightly and the sanner in which the car itself wae lignted, and 
the conditione surrouniing the eroasing, "hile, «« ureed by 
defendant in error, there “ere soma trees stending om the north 
aide of Osk etreet, these trece vould net, eeoording to the evie 
danee, materisily interfere with his view of the tracks for from 
300 to 400 feat north of the peint ef the accident. Thet hia 
attention may have begn diverted by the car which wee leaving the 
atation south of Oak etreet wae no excuse for hia failure to obe 
verve the our abproaching from the north, Age tre deceased wee 
approaching the Oxk streat crossing am? the point where he *8s 
atruck, he wag partisily facing in the direction from which che 
southbound gar “ag aprroachine, and the oar, therefore, suet 
have been in full view of the deceased if he had looked @ Littie 
to the right or exercised any care with reference to the approsch 
of the southbount oar, He wage thoroughly femiliar, aa the evie 
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dence shows, with the situation and the use of the glectric tracks 
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= Be 
operated by plaintiffs in error, and knew thet the treing wero 
conetantly paseing sach way or were liable to be paeethe each 
way at any time upon those tracks, The congs*tOne and aurround- 
ings of the place where the accident "iprened make it imposeible 
to believe that the deceaset looked or listened for the approach- 
ing car or exercietd any cars whatever for his orn ssfety just 
before and while he was attempting to croes the tracks. 

& railroesd crossing at grede over » highway is «a 
place of dangsr, and the exerciles of due care at such a plage ree 
Quires something more from @ traveler in the way of care than 
while he ia paesing slong a etreet or highrsy where there i no 
possibility of beine atruck by « passing car or locorotive., It 
is the duty of s person about to cross a raiiwsy track at such 
@ place to apyroach cautiously and to endeavor to aacertain if 
there ie preeaent dancer in crossing, Pennsylvania Co. v.F@ans, 
112 Till, 398; Chicago, St. Lonia 4 P, Rk. F. Co. v, Hutechineon, 
120 ia. 687. It hae been revestedly held by the Buprere Court 
that @ traveler apsrosehing @ raiiros? croseing at srade of the 
etreet or hichwsy ie requirad to use euch care as & peraon of 
ordinary prudence sould exercise under the save cliroumstancea, 
and this ordinarily demands the use of the faeuitize of gight 
and hearing to diacover whether &s train is aprrosching or not. 
Whiie it cannot be esid sa a matter of dae thet the fsilure to 
look eni listen unter 211 cireumetences il] bar a recovery, yat 
as a queation of fact, if there ia no avidencs that the traveler 
looked or listened, and if there in ne excuse for failing to do 
sO, ani no chetrustions to crevent seeing the avrroaching car or 
trein before entering upon the dengeroue croaaing, it muet be 
held ae 2 question of fact that thea travaler did not exercice 
ordinary cere then, if he had looked or listened, he aould not 
have failed to have essen or hesri the car. Chiceso 4 Northweste 
ern Railway Co. v. Dunlesvy, 199 I2l, 157, 149. If the deceased 


Was mot in the exercise of due cure and caution, ie sae, in the 
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eye of the law, guilty of negligenoa; and if that negligence 
contributed te hia death, defendant in error cannot recover. 
Lake Shore & M.S, H.R. Co, v. Heesions, 150 Ill. 548. 

In Yeat Chicago St. Ry. So. Vv. Manning, 179 Til. 487, 
it ie said: "What ia ordinary care depende upon the circumetances 
of the pertioular inetance, Yhen the clrowretancea are auch that 
an ordinarily careful and prudent person vould deem it essential 
to exercise a greater degres of care and caution then upon less 
threatening ciroumatances, euch greater degree of osre vould he 
but ordinery cere," 

"Ons must act under all circumstances ae = reseonably 
prudent pereon tould act, which is denominated reasonable or 
ordinary care." Chicago, Yilmington & Vermillion Coal Co. ¥. 
Peteraon, 39 Ill. App. 214. 

The affirmative sllegation of due care end caution 
not being proved, and wiliful or vanton negligence not being 
charged, it is unnecessary to examine the o)lagetione and proof 
of negligence on the vart of plaintiffs in error, 


The judament is reversed. 


FPFYVERSED, 


MR. JUSTICE CLARK DIFSENTINGS 

IT am not satiefied thet the evidence on the queation of 
contributory negligcnece sanifeatiy preponderates in favor of the 
plaintiffe in srror. The cresumption ies that the deceased wae in 
the exercise of due cere, and the congiueion of the jury upon the 


question sahowld in my opinion be determinative, 
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ROBFRT YHITE, ROY B, TAROR, 

J. P. STRICKLAND, co-par tner. 
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BY ANNIE REZEK and HARRY A, REZEK, 
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bet MR. PRESIDING JUSTICE F. A, SMITH 

“PELIVERED THE OPINION OF THE COURT. 


Plaintiffs, appeiiante, doing bueiness aa & covarte 
nerehip, eusd defendants, sppelleas, for corminsions for negotis- 
ting a axle of real eetate owned by defendants at defendants’ re= 
queet, it beime slieged that the slaintiffe procured « purchaasr 
ready, able and willing, but that the defendante refueedi to aeil, 
and Aleo that the defendanta agread to pay £1128 comnisalons for 
the service anit later refueed ao to do, Defendants filed an 
affidavit of moritea denying the avermantea of the atatement of 
Giaie# ant alao denyine joint liability. 

fhe court at the close of sisintiffat casa inetruate 
ed the jury to find the issue» for the defentanta and judgeent 
wae rendered veon the verdict returned, 

The negotiations betwean the defendonta and Labowltch, 
the prepoaesd purchaser whom the viaintiffs cisimed to have proe 
duced, vare conduated by one Hutchinaen whos wes in the ampioy 
of claintiffe. The svidence does not diecless any apscifia sm 
ployment of the plaintiffe by defendanta, ox aither of them, in 

the watter of seliing the preperty. It appesre thet Futchingon, 
at a weekly meeting of the salesmen of claintiffe, isarned that 
the property in Gueation, at the nertheaat corner of Armitage 


and Caijifoernia avenues, tae for sale, Thinking that he had 4a 
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customer who would be likely to purchaee the property, be tock cone 
Arado out to look at the property, and for the firet tine eaw 
the defendants and learned from them the price and terme on shich 
they wonl4 make s eale of the property, namely, $46,000, #16, 000 
of the purchsas money to be paid in eaeh, Afterverde Hutchineaon 
succeeded in interesting one Labowiteh in the property, and Labe 
owitch offered $45,000 for the property, 21000 «6 month for the 
next succeeding ten wonths,and $36,050 in five years. Thie offer 
wae gubmitted to the defendants subject to the payment by them of 
& epecial aseeaement levied on the property. The defendante re~ 
jected the offer but Harry Rezek, one of the defendanta, sald 
that he would either take $46,900 and pay the special saseaament 
hiueself or #611 for $45,000, the purchaser to pay the epecial 
ageesenent., This tae not agreed to by Laboriteh, and after fur- 
ther talk at different times shout terme it was aacertsined thet 
there were five instaliments of the soeeisl assesarmeant of $190 
ach, one of which inetallaents hed been paid, leaving four in 
atallments unsaid. Accerding to Futchinsonts tastimony, the pure 
chaser refused to agree to pay 245,500 for the property and pay 
the ungaid inetsllimentes of the specisl segasanent, and the dew 
fentants réfused to vei] unless the proposed oercheser would pay 
of? the special aseesasent,. Winslly Labowiteh statad to Futehin-e 
gon that "there ia ome instolixent of thet goaggisl assevament for 
Arsitazge avenue for the year 1919 “which la now dus, and one has 
S&iready been paid, One de now due for the year 1919, Wor, that 
is while the Rezeks owned the property ant I wontt pey thet. The 
three which fall due yearly thereafter for three conatoutive yaara, 
I w4il pay. If you wet thet through, I «i211 take it."  Futchinson 
hen «ent back to the defendonta and eubmiited the offer sa made by 
Labewiltek, and the defendants ingieted they would nat pay amy part 
of the aagesenent, and, efter come diweueaion sa to a misteke in 
the amount of rents of the property, Butehingon esid to the defane 


dante that he knew that Mr, Tabor, ong of the sartners, sould beck 
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him up in deducting from his oowrtiseions the £190 for the im 
ateliment of the especial asasesement then due. Hutchinson does not 
testify that the defendants agreed to do this, but syye that thera- 
upon they stated that they would like to gst mors Interest on the 
mortgage to seoure the deferred paymente than had been talked 
ebout; and on the foliowiag day, Eutchinson again eae Miea Rezek 
in regard to the interest, snd she gait to him that they had talked 
that over and decided it *ae probably unfair to aek for wore ite 
terset in view of what hed been said, but ebe stated that she had 
aeen her brother-in-law with reference to closing the deal and he 
wae opposed to it. She stated that ha held @ sortrage on the 
property end she thought he wanted the sortgags paid off, and that 
in view of the feeling of her brother-ia-lae, thay head concluded 
that 14 would make trouble if they sold the property, and they, 
therefore, vould not make 4 sale without har brother-ineliaw'e cone 
aent. Rutehineom suggested that they could get the buysr to age 
eume the. morisage and that the defendants take @ eecons mortgage 
on the property for the deferred paysenta. This ssa not aeaented 
te and nothing further eae done ia thea say of negotiationa. 

The avidence oonvincea ua that toe onrlies never oame 
to an wsregwent #1th reference to the sale of the property. The 
prospective purchseer never aveepted the teres of the defendants. 
Theve wie never any sceting of the winis betyeen the parties to 
the proposed agle, There a8 ao wnecnditional sacosptance @f ali 
the terwea of asle before the offer of aale wae withdrawn, hence 
the commissions of the broker eued for aersr beeswe dae, 2 Cyc. 
of Law end Proeedure, 255, aleo pr. 265, 320 and "21; Corsoran v. 
Phite, 117 Tl. 1218. In 19 Cyc., page 22, 1% is saids 

"A oreker employed to buy, well or exehoanve creperty, 

ie not ordinarily antitlead to compenaation for finding or 
trying to find « customer after the princigal has vithdragn 
hie offer, since the principal hes a right to ravoke his 
agency at any tise before the broker finde a customar able, 
ready snd willing to consuamete the tranarotion on the crine 


Gipsite terma." (Citing cases, ineluding Younr v. Treinor, 
158 Till, 428.) 
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Aa eteted abore, the evidence showa no employment of 
the plaintiffs to eel] the property. The tranesction, as shown 
by the evidence, ie s¢ congistent with the theory that Rutehineon 
wae acting as agent for the buyer aa it fe that he was seting ae 
agent for the sellers, At any rate, it ie oleer from ail the 
evidence that the parties were bargaining upon the umterstending 
that a written and binding contract wowld hate to be drawn up and 
aigned by the parties,atating the terse of the contrast in full, 
befors the agent could claim commissiona. The avidence shore 
that when 9 contract was prepared by Rutchinson, both parties to 
tha contract refused to sign 1t. Lsbowiten refused to aign it 
without submitting it te his attorney, ond teatifiled that he 
never di4 aubmit it to him. The contract was not signed by the 
defendants. The were fact that Futehinaon offered to say the £199, 
the swount of the inetallment of the special asaesswent then cue 
amd deduct it from hia commissions, 31¢ not wake & contract between 
the partiee. 80 far as the evidence shows, neither of the partise 
to the proposed contract of ssle acceded to this praposition. 
Before s contract could be wade, it was neeeeeary for Laborticn 
and defendants to come ta an agreersnt ith reference to at 
ial elsnents, Eutchingon could not mate an agreement for thes by 
aéeeuming on his oxy part and without thely consent fo pay the 
#199 in dispute. 

Agsuming the record ey show om implied contract of 
eaployment, it dogs not tend to shor that -ladntiffs praoursd & 
purchager rasdy and «liling to ascept the tarms offered Ry ate 
fanianta, 

In our opinion tha court 4i¢ not orr in inateructing 
the jury, at the close of pleintiftfe’ evitence, to 7ind the iesuga 
for the defendtants, The Juigment ia affirmed. 

AFYTR MED, 
WR. JUSTICE CLARK RESSEVTING: 


I think thers wae auffiolent avisence in support of 
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plaintiffe* contention to warrant the eubudoaion of the ease to 


the jury. 
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ROBEPT HALPIN, 


Appelies 
: APPFAL FROM SUPERIOR 
vs. 
f COURT, COOK COUNTY. 
THE BATIONAL SAFE peposIt: 
COMPANY, 
Apre J ant . 


} 1841A.138 


MR LPRECINING JUSTION F. A. SMITH 
, DELFVERED THE OPINION OF THF COURT. 

This sotion waa brought by plaintiff below, appelise 
here, hereinafter called plaintiff, against the defendant beior, 
appellant here, hersinafter called defeniant, to recover dawagen 
for injuries suatained by pleintiff on Februsry 3, 1969, #hile 
ke sas in the smploy of the defendernt. At the time of his ine 
jury he wae attempting to o1] the bearings of ahafts, & part of 
an overhead coal conveyor in the besement of » bulldisg known as 
the Firat Mational Rank Ruilding in Chicago, The trial before 
the court and jury reaulted in a verdiot of £10,000. The trial 
court overruled defendant's motions for a directed verdiet and 4 
new trial, emi entered judement on the verdict, 

The cass went to the jury on en smendsd deacleration 
conalsatine of five counte., Withovt hare atatine the avermente of 
the geveral aesnded counte, the declaration avers tha exployment 
of plaintiff to clean bollere and of] certain machinery on & coal 
conveyor neglicently placed in a dark bagesent at 9 great eleva- 
tion from the floor, close te the ceiling. It ia averred that 
there vag only = narrow platform to stand upon when near it, end 
that the coal esnveyor sae operated by an aiectric motor, that 
there wag no meane of ehutting off the current without descending 


@ ladder and going to another room, that there were a number of 
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sheels and shafts, and upon ome of theae shafte there waa a aafety 
coliar, and that it wae necessary for plaintiff to put hie body 
near thie safety collar in performing hia dutiea in olling the 
machinery; that there wae put in this safety collar s aet acre, 
Or Gap screv, which projeated two inehes akove the collar, and 
that pdaintiff did not know of ite existences; that the defendant 
did know of it and should have notified him; and that by reason 
of the dust and want of light, he did not aee it, and that while 
in the performence of his duties, under dirsetion of defendant, he 
wae caught by this set ecrew, hie clothes torn from hie body and 
wound around the shafte, and hie less dravn inte the meshes of the 
gearing and out off. 

Briefly stated, the evidence vghove that on one oce 
easion, the Saturday before the Yonday on which the plaintiff was 
injured, he wae notified of hie prometion to the poaition known 
as “second wtility men," and tae taken up the ladder leading to 
the nacrow platfore aiongside of the wheele and whafts of the 
machinery hich operated the overhead coal conveyor, At that 
time the machinery 9593 not in motion; and the plaintiff assieted 
one Quedentsiey, mis iewmediste superior, in repairins some of the 
buckets of the conveyor. He then ear the aafety coller on the 
shaft, but he teeatified thet he never ass the oay agrew end thst 
his attention was not called te the cac ecrax or to the faot thet 
it projected beyond the esfety collar. “hen the machinery was in 
wotion, the safety collar meds sevanty ravolutione s minute; the 
Oap sores wag of the same color sa the oellar,- rusty, oily and 
dirty, the light wae bad end the air full of dust when the machine 
ery *as in opsration., Pleintiff wac exsigned to the duty of olle 
ing this sonvayor on Saturday then it eas not in osaraticn, and 
he was injured the followvine Yonday when it sae heinge operated, 
and while be “1s eneayed in olling it the firet time. 

The evidence tenis to shor that his olethes vere 


Gaught by the cap ecrew while he wae enzaved in leanins ovar that 
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part of the machinery where/safety collar eas looated, in the dis- 
charge of the duty of oiling certein pinions of the sachinery, and 
that in doing eo it wae neceseary to bring his bedy close to the 
eefety collar in order to reach some of the pinione, The collar 
and gearing were unprotected and unguarded in any manner, and 
while holding hie clothes slose to his bedy in order ta orevent 
them from coming in contact with the machinery, they “ers caught 
by the projecting cap sore* and wound around the shaft, and bie 
lege were drawn into the mechinery, The evidence shors that he wae 
Olling that pert of the wechinery in the precise manner ae direct- 
ed and instrusted by hia sucerior, There wae only one light of 
eight candle power burning in the room, the bulb vas covered 
with coal dust and the air “ae full of dust. The evidence shors 
that the cap seret, projecting from the safety collar, could not 
be seen vien the machinery tae in action, 

Yoluminous briefe and argumenta have been filed by 
the respective parties, in which many questions eni sany pointe 
of ler are discussed, Ae te weny of the pointe of ia argued 
in spoeliant's brief, there ia ne disagreement between the par- 
ties ami ~s 42 not doubt their correetnere as queetione of las, 
but we do net dwen it necesesry to diseuse ther in dets#il in this 
opinion. They relate w«ainly, 30 fer ae they are avplicatis, to 
the queetion of neglicence of the defeniant anid the sontributery 
negligence and assumed risk involved in the record. 

Tes claintiff was bul twenty-one yeare of ase. Fe 
entered the employment of defendant to learn to be an engineer. 
He hed worked in a magic store and in e real astate office as s 
boy, and thia the defendant knew, Ee wae set to vork by the dee 
fendent oifline machinery and told thet ke sould aot besome &n 
enginesr until he had laarned te glean boilers ant de the ork 

in the voliler-roum, which lacluded olline the coel conveyor. 

He woe not esaployad or ssid ae a mechanic, or one esperienced in 


the business, but 26 seconi utility «an. “hile it may be ordie 
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nerily considered dangerous for « perzon to be nesr repidly 
revolving machinery, the character of the mechinery end the 
conditions surrounding the case have to do with the questions 
of agaumed riek and contributory negligence. 

A eafety collar ie ao made, and takes ite name from 
the fect, that the head of the get serev is orotected. It is 
within the knowledge of #11 pereene of ordinary intelligence 
thet thie collar ia atteched to the shaft by & eet screw and if 
the collar is a flat one, the head of the eet screw is likely to 
project, while if the collar ia protected by flanges projecting 
from one to three inches up from the collar oo sa to guard the 
head of the set scorev,thereby making it a safety collier, it is 
presumed from ite ooustrustion that no set acrew projects above 
the periphery of the collar; otherwise it cenaes to function as 
& eafety collar. 

In Columbis Box & Lumber Co. v. Drown, 156 Fed, Rep. 
458, decided by the Circuit Court of Appesie of the Ninth Cirsuit, 
it wae held proper to show by evidence that # safety aclier ie to 
protect o set screw from catching in tee cisthing or cstohing sny 
part of the bereon working around it. It ig not neaesseary to 
hold that employersa@re wound to use eafety ocllera, but hen a 
safety collar ie put uron 4 eheft, exployes have a right to tx 
peet it to be just what it acpeare to be,- & safety colisr, ane, 
if the bead of the eet scorer projects above it, it is « defect 
shick an emsloye may be exoueed from searching for, anc if euch 
a defect ¢xiats, an erploye »ho ia not familiar sith the sorti- 
cular #achinery aehovld be warned of ite condition in thie respect. 

It wee held in Clark v. CC, PF. I, A P,P. OR. So., aod 
Til. 548, thet "questions of assumed risk and oontributery negil~ 
genee are queetione of fact ordinerily, They only become cuzetions 
of ian heen the facts admitted or conclvesively proven, thsre is 
RO reszonabla chances thst reasonable winds youl? rexeh different 
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The eituation of thie machinery, its unprotected CO te 
dition, the light maintained about the mechinery, ite operation 
surrounded with coal dust to euch en extent that it was diffi- 
cult to ase the moohinery in operation, the safety collier, the 
projecting set screw, together with the age of the plaintiff, his 
laok of knowleaze anc want of oxperience,- are 411 facta of cone 
trolling importance in weighing the queations of aseumed riek and 
contributory negligence. Amea & Frost Co. v. Strachurski, 145 
Ill. 198; Kenny v. Marquette Curent Co., 743 id. 396. 

Aa stated in the Kenny cage, under the circumetances 
end conditions surrounding the plisintiff ot the time he wae ine 
jured, «s ere unable to see bow it can be said as 6 matter of 
law, or «9s @ matter of fect, that he neglected eny duty in fail- 
ing to oe# the eet sorew, or that he seaumed the risk of the pro« 
Jeoting set screw, or thet duty required him to know the condition. 
The servant ussures the ordiasry riaxe incident to hia empioynent, 
but the law presupposes that the weaater hee performed the dutise 
of care, caution and vigilance which the lew hea slaced upon him, 
"The employe does not take the rist of dancere known to the mase 
ter and unknown to himeelf and which could not have been known by 
him by the exercise of reasoneble care and which oowld be avoided 
by the master in the exereies of reagonable care on hia part.” 

In Cobb Chocolate Comrany v. Fnudson, “07 Ili. 452, 
the pleintiff wea injured by cog wheels in plain view, but he vea 


directed by the foreman to wipe the @achinery 


is 


nd he wee doing ao 
when injured, A recovery was susteingd om the ground thet the 
guestione of knowledga of the danger and contributery negilgence 
are quegtiona for the jory, #né that whem ordering « servant to 
perform work with which be 1a not femiliar, it ia the foremen's 
duty to take ressonable pressutione for the safety of the servent. 
Then Quedentelay, the vice srincioal, showed the clsintiff where 
and hot to atand to o41 the bearings, he knew that the plaintiff 


muat clisce his arm and body near the orojeeting cap seray, but 
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ne did not tell him it wae there. As ssid in Range v. Helwbacher 
Forge & Rolling Mill Co., 161 Tli. App. 312, in which the plain- 
tiff wae caucht in a set screw attached to an oldfashioned or 
ordinary collar: “It was clearly within the provinee of the jury 
to esy whether arpelles wae guilty of a isack of care for hia own 
eafety in adopting the way he did to 11 the shaft in pisoe of 
one of those eugrested by appeliant. It “ae aleo for the jury 
to determine whether appellee's clothing was caught on the set sores 
or at another point on the revolving shaft, «3 suggested by appéle 
lent, and ae thers is ample evidence tendine to show it wae caught 
on the ecres, ee they must have found, such finding should not be 
agisturbed.* 

The record shows thet the place where plaintiff ras 

Working at the time he was injured war an extremely dangerous one 
and that the foreman, sho ordered him to do the sork, knew that 
it “se dangerous and knew what the plaintiff did not know, that 
the set sorey was projecting so far se to increase the dangers 
of the sliaintiff's work, particularly in reaching over the ma- 
chinery for the purpese of oiling it, It "8 clearly a question 
for the jury to determine shether the foresan axergiesd ressonabie 
und ordinary cars to see that the plage of work to which he ordere 
ed phwintiff’ was reaeocnably safe vefore be put him to work there, 
and also &9 to whether the plaintiff knee or showid bave known 
the dangers to scioh he was exposed, Iliimois Rteei Ce. ¥. 
Ryeaks, 200 Ill, 280, It #es the defeniant's duty te have warned 
the siaintiff of the projecting eet acre in the safety collar, 
That wae a danger among 21] the dangere of the situation «hich 
the plaintiff did not know, ani he hsd « right to rely upon the 
master's compliance with the duty imposed upon hie by law in the 
ebasnce of notice to the contrary, an? he hed a right ts congiude 
thet the dsngere to which he wag exposed were only the obviove 
dangera from the machinery »hich be knew wae there. It was @ 


latent defect which, eo far es thes record shows, the claintiff’ hed 
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no opportunity to diseover, and he ehovild, thersfors, have been 
warned of it, Donke Broe. Coal 4 Coke Co. v. Thil, 288 Tll. 8353. 

Upon a study of the evidence and the briefs and are 
gumente of counsel we are of the opinion thet the material aver- 
mente of the declaration are sustained by the evidence and proofe, 
end ve find no sound reason in the record for disturbing the ver- 
dict of the jury on the merite. 

It is, however, urged that the trial court committed 
revergible error in permitting the plaintiff to introduce teati- 
mony tanding to prove that there were not any eollars in the 
whole building, where this meohinery wae logated, like the ooliar 
in question, except on the coal conveyor, and thet it was not nece 
seeery thet the eet screr extend beyond the periphery of the cole 
jar in order to firmly attach the coliar to the shaft. And it is 
further urged thet the trial court comritted reversible error in 
permitting the plaintiff to prove that the defendant removed the 
eet ecrew complained of efter the accident. These queationa are 
argued in the triefe and were apseivily d*eit upon in oral argue 
ment. 

Tre westion put to the witness Cuedentalsy ae to 
whether or net there ere other safety collars like thes one in 
question in the building, evidentiy see not to find out if they 
had projeeting set screws in them, or to lay the foundation for 
the cinim thet it wae negligence to ues thee, or to compare them 
with sny other kind of collar, but to shor what the witness’ know- 
ledge wee 86 to the use of aafety collars. He anawer waa, "Why, 

T have not seen them any clace #lee sbout there.” The anaver 
*98 hyrmieee in thie case, and it wes net reversibie error to re 
qudre the witness to anarer, It did not affect the question of 
liability. 

The trial court did not comeit reversible error in 


asking the witnesa Lehn whather or not it sas neceavery thet toe 
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set scree extend bayond the periphery of the safety collar in 
order to firmly attach the-collar te the shaft. In Coinumbie 

Box & Lumber Co. v, Drown, suprs, evidence was taken as to the 
office of a gafety collar, and the witnees testified thet the 
purpess of a safety collar is to protect a person while working 
near a set gorew from coming in contact with it, and thet when 

& est sores is properly adjusted to a aefety collar there ie no 
danger in working close to it. In this cese » duplicate of ths 
safety collier see offered in evidence and wae before the jury. 
Then the jury say the coliar end the scorer they could determine 
@e well as anybody whether it wee necessary that the screw ehould 
project beyond the celler, It »ae a0 self-evisent thet it need 
not project, that evidence on that aubject would not be reversible 
error, if it wae otharwviee inedmissitie. 

If the adwission of this testimony wae error, it wae 
made herrleaa by the 28th instruction given et the request of 
gefendant, in #hich the court said: 

+ * © "Mefendant, at and before the time of the in- 
jury to the glaintiff, had the right to use auoh devices end 
equipwsent on ita coal conveyor es it ear fit to use, even 
thouck such devicea an? equipment sere in and of themaelves 
dungerous. The mere fact thot the wachinery at the place 
where plaintiff se working at the time he was hurt *ae 


Asngerous does not entities the claintiff to reeover in this 


caee, The law did not require the tefentant to furnieh, use 
and operates « conveyor with eny perticuler make or etyle of 


pet earey or equivmant." * * * 

From an examination of the racord, it appears that no 
evidence ~as introduced or attempted to be introduced tending to 
ahoy thet the defendant rewedied or attempted to ramedy any sup- 
posed a-fect in the construction of the machine efter the injury. 
Plaintiff brought into court @ saafety agollar and « cap sores 
whieh he clsimed to be rreaiae durlicates of the asfety ooller 
and cap sore* trst aaused the aecident. For the purpose of iden 
tifying this ast scree the witness Smith was permitted to teetify 
that he saw the get acres in the eheft the maxt morning efter the 


accident before the machine waa put in aueration, and that be todd 


i 7 
e 
| 
5 st vaisoe yates eat te yredas xe add paoyes haedxe vores te0 
etdmuled ot Pade oat of aallon- add dpmtte lars hd oR. 
git 09 a nedat sax wamebive <ahaue, saxon LY ,00, reduud & x08 
4 ode jad? beiit tees eventiw eit hae tal foo yee “ te eine 
qateren site neere9 8 roators oF at tal fon yadae te rai: 


| 
i 

i agdw dont bates att tie tomtacs at gakmoo moxd weros Joa 8 Ba ' 
on ok ad? tation yet « of beteuiba vixeqorg al ver08 ‘tes 
| 


sii te eieoliquh « easo etd? al .2k of seoleo gattzor ak wegteb 


} 
bene aytet out o708es aay hme eomebive ot hereto aoe xsileo We 
: eniwrp deb bfase veds wetD8 oi? Se sealfloo sd? wae cut eas 
Biuode ee198 wit tads ytagaeoen aay $2 tedtedw veodyas on igen a 
{ , been at teas Inethve-ties on eav oT ral Low aad snoyed sretong 


i sidierave: ad tom bivor tostdua tad? ao comebive tedt stoner | 






-oidbwetmbant ealwiodso ose et uu s 12 
} ots 

\ aare nn ‘sou ese qwomitegs efit %o aptestabs od} Mu 

i 


ia de Teeupes eat ta gers acttoux@wnt 4948 eat xe apna na 
/ ) ibies dauoo ed? dobar ad a 
Hf ~al ec? Yo onit edd sxeted hme tse stew" * + > 
bak eeotved dows anu of tints ef? bia MiidezesG oar ot Caufi" 


@eve ,06u of tft ves ti as toyevaeo Iaem #7i no menage nnbe 4 
| evivgued? Yo tae at ete fmenatupe bas sect van dove. dguedt hgh 


| ecal pi te yrent ef? tady : 
| mee Bd oft, oe eure et) fe gn Ae te —— 


eid? at ni callecag at gh oye id ant write 


teu dainiu? oF tnabasted oad eitupet ton see ke 
ent» 4! t 


Ye siyds 10 stam talusliieqg we eats ee 2 we gianege. baa 


on fad) @iMddye Pt ~bioyss ed? Yo mokerataeXe me mest 
, OF -aknnet heouhonal e¢ of barameTti ve Keaibovial ear wonehivs 


“que WS Yonex of Herqustts 1 Relbenes saghneled off redt weds 


oUt At eds séfta edisioam ent to aphYauwnnoo wat at foete® beeoq 


weton Geo » bre teffon uteten « Iumen Otek tdguctd Wea | 


aefloo Ytetee etd to setacilqut eehoedt ed of bamtsto. ed dodde 
“a0Bi Yo seocti wt? 10% asblows st teaweo t44¢ wets geo Bade 


vireo? GF betstare: ear dsia® ewontin edt wenoe tes otdt gabyRbe 


edd Pte qalasow sxen od! Yodo 94d ah whsOn toe edt nae od dade: 


f BIG? of sand Has .nottexeno at tuq wee eahdoom add sacted dnebiond 
i : 


= me 


an employe, Brooks, to take it out. This was for the purpese of 
showing that Brooke did take it out ae direeted, and that he took 
the eet sores to Smith eo that he could teatify that the one of- 

fered in evidence wae preeciesly like the one that wes in the eol- 
lar at the time of the secident. Smith teetified, ithout being 
asked to do so, that he directed Brooka to take thie set scorer 
out and replace it, but the court struck out this evidence and 
inetructed the jury not to consider it, although thet in itseif 
would not have been error a8 it did not tend to shor any aitera- 
tion in the machinery. He might heve taken it out to uae in evi- 
dence, or for some other purpose, and heve repleaeed it with another 
precisely like it. Brooks #aid that the same screw waa there tro 
weeke after the accident, and that he removed the aap serer;, that 
he had it in hie kande after removal, end he identified plaintirtts 
Exhibit % as beine a cap acre orecisely like the one that was in 
the collar both tefore and after the accident, exeent that the one 
in the ooller was covered with o11, erease and cosl dust, and Ex~ 
hibit 2 aaa bright and clean, 

fhe witness Smith caliesd for the plaintiff waa the 

defendant's first seneinser. Then shown the collar produced by 
plaintiff, ke identified it es beine 6 duplicate of tha eoilar 
that wea on the shaft st the time of the injury, Aa toa the cap 
ecrsy, he teatified it projected from two to two and onsehalf 
inches wbove the periphary of the coilar, and thet he would knows 
a sorew like it if he saw it, Shen the witnesa wae aaked if 
Plaintiff's Exhibit 2 «ea like the set acra® in the ehaft at the 
time of the injury, objection was made thet it was not shown or 
Gisimed that the sorew exhibited wae the one thet wae in thers 

the next morning after the accident, or that it wos the one thet 
wap on the collar at the time of the accident, Ths witness was 
then aeked to etate if he ynew whot became of the ca screw thet 
be aaw there the next morning, and he atated that he directed a 


wean by the name of Brooks to take if out and put in a set seers, 
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The court allowed thetjpart of the anawer which directed someone 
to rewove the sorew to stand but atruck out the balance. The 
witness then testified thet the serew shown him, plaintiff's 
Exhibit 2, Waa juet like the one that wae in the collar the next 
morning after the aceident. On croase-sxamination, the witness 
stated that he told Brooka to get the eet screw and he knew that 
Brooke did get it; that he did mot go up with him, but thet 
Brooks brought it to the shop to the vitnesea, The vitneas said 
ke had ne recollection of placing the ecrew anywhere but thet 
Brooks reported to him that he put it somewhere, and said “I 
would not be sure that I rent up there and seen that he put that 
oap ecrew back." The inference from this teatimony la thet 
Smith bad Brocka take the oap sore# out, bring it down and ehow 
it to him, and told him to go and out it Dack. 

The witness Cox, another employe of the defendant, aaw 
@ eet serex in this collar shen be «sa st the machinery for aix 
@eeks or two months befors the accident. Me ag agked to de@- 
seribe the est scree and he testified with reference to plaintiff's 
Frhibit 3, seying thet the seres that he ast in the machinery tee 
like that, axcept thet Exhibit 2 wae bright and ne in ance@arance; 
thet he made no measurements, 

frooka testified thet #hen he wag up there the sachie 
nery was, tyro waske after the accident, the aane eet sorew Wie in 
the mochine that wae in it before the accitent. Ke further tere 
tified that he removed it and hed it in hie hande, end that it mae 
like claintiff'’s Exhibit 2, e@exespt that it waa bricht; that it wae 
a rueaty csp sorew snd had O41, greaee and coi] duet om it. 

On this and other evidence, the collar und cap serex, 
identified by the witnesses “a being exsetily likethe coliar and 
Cup ecrew in the machine at tha time of the scaldent, were ede 
mitted in evidences, It 18 clear from the record, we think, thet 
the removal of the oup screw waa simply for the purpose of ane 


abling the «itnewees to teatify vite reference to Exhibits 1 and 
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2, 22 modele or duplicates of the collar and cap acrew on de- 
feniant's coal conveyor et the time of the injury, and thet the 
evidence, then it wae introduced, was expressly limited to the 
purpose of identification, and that it eae not offered or received 
for the purpees of proving that the set scrac wao removed after 
the accident for the purpose of being replaced by another ecrevw, 
or for the purpose of proving that changes end repaire were made 
after the accident, end the jury were not likely to misunderstand 
the purpose for which it wes introduced, Ye do not think the ade 
mission of the testimony wae reversible error, City of Taylorville 
v¥. Etatford, 196 Ill, 288; Fath v. Fast St. Lovie & Suburben Ry. 
Co., @52 Ill. 186. 

*e do not think thet the udmiseion of the model of the 
Collar and projecting cap sereyw rae revereibis error, Penn, Toal 
Co. v. Kelly, 156 I11. 9; L. EL & ¥. FR. R. Co. v. SNileon, 189 T11. 
83. 

In reviewing the shole rseord we find no reversibie 
error therein, The judement is affirmed. 


AFFIRMED, 


Ur. Juetice Clark tock no pert in the consideration of this cease. 
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THE ORDER OF COLUMRIAN KNIGHTS, 
' 8. 
ELWER “ATZFL et 21., 
On Appesi of 

; AMANDA SCH¥IDT, 

F Appellant, PPEAEL -FEO¥W CIRCUIT 

” 

ve. f count, coox couwTY. 
é 
ELUER MATZEL, ; 
Appellee, é 
NEY YORE LIVE INSURANCE COM- y 
PANY, ) 
78, 
Sen ; ‘ 
\ } AMANDA 2, SCHMIDT et «1., ) 
_s On Appeai of } 
sy ARANDA SCHYIDT, 
SS Apie ilant, SPPrAL PROM CIPCUIT 
. i Vu, ) 
) COUPT, COOK COURTY. 
FMWA MATZEL, ) 
Apreliece ) 
ME, PRESIDING JUSTICE F. A. SMITE 

4 DELIVEREN TRE GPINION OF TRF COURT, 

a The Order of Columbian @nighte, # frseternal insurance 
eociety, filed ite bill of interpledder to determine the confilcte 
ing claime of apreliant, Amanda Sehmidt, sant spoeliee, Filmer 
Yateel, to the sum of money admitted to be due uson « benefit 

- certificate lasued to Johy Schmidt, hueb«nd of Amends Schmidt. 


Issues vere mace up by the anevere of acpellent wnt appeligee and 
upon the psyrent into court by the Order of Columbian Knights of 


the money in controrerey, that Order, or society, Yes diamisesd 


ss gut of the cause, (ia 
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Subsequently, the New York Life Inevrance Co. filed 


ite bill of interpleader against Amanda Schmidt and Bens Batzel 


ae defendants, gnd upon an interlocutory decreas, the net eux of 


$ee2.67, 


acmitted to be due from the New York Life Insurance Ce, 


on its policy, aa paid into court, and the defendants therein 


wers ordered to interplesad, 


By atipulation sad ordere cf court the cases were 


consolidatad for hearing both in ths trial court and thle court. 


It apreare from the evidence that shertly after the 


martiagze of John Sohmidt ond Amanda Sohmidt, the «& 


cases, John Sohmidt, at 


y? 


a 


ant in both 


@3 
@i3 


the requmet of hie tif, Amends Schmidt, 


bacane a mecber of Dewey Lodye, a eubordinate branoh of the Order 


of Columbian Enighte, and on or shout December 28, 1899, 


the Order 


jeaued ita benefit certificate imeuring the iife of eaid John 


Sebmidt in the mum of #16 


death to hie wife, Amanda Behwirt, 


ae his beneficiary, Pr 


geid ineuranee ant the 


Who wae et the time without steady 


O98, to be payable in the svent of bis 


“aa 


a ke 


deeisnst in the certificate 


jor to the tise of waking applieation fer 
iseuanee of the gertificate, John Schnidt, 
epploywent and posesseea no 


BPRENE, OY Very meagre weans, 266 ersearicus incoxs, Werbaily 
agreed with big wife, Asanta Fohmidt, that he would join tre 
Order and apply for the venefit iswuirance in her favor th the 
underetandinz that out of her genaratea nex ni surnings ahe 
would pay the expenese of hia joining ant obtaining the insurance, 
and would slso rrovide snd pay the future auea and aseesemente of 
the order to keep the insurance in forse ani effect, and that th 
insurence go taken out shoul? be an? remein her property. 

The evitence shows that Amanda "ochridt had earned 


ami enred 


throvush employment 


29 8 Soregetic earvint, prior to her 


merriaze, shout #600, end, tecanes of her buabend'ta lsck oF e@it 
nloyeent, ehe took dumextie service after thelr merrisge and re- 


nained @imost constantly eo eepioyed up 
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te Auguaet, i910, earning 


Le ae 
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an average of frow #45 to $50 a month during the said period, 

In accordance vith her agreement with har huehond 
Amande Schoidt gave ber huehvend money to pay for hia menbership 
dn the Order and for the teBing out of the benefit vertificute, 
and from that time unt4i about June, 1910, Amands Sohmidt paid 
hia dues ani asaeaenents to the lodgs out of her eepsrate funde 
gad @garnings. Phile they reeided in the west part of Chicage, 
Rear the meeting clece of the ledge, che gave her money to John 
Sohmidt from time to time, #6 he went to the lodge meetings, to 
pay the dues snd aesecemente, Yhen the Scheidts weve? to tha 
south aide of the city, ¢he arranged vith Jehwidt's sieter, Emma 
Matzel, appellee, then living nasr the loize, te have har advance 
er ceuss to be paid the dues and naseateents at their periodical 
Gates, and to reimbures Ema Metzai for such atvencea at aone 
venient periods, trom tee to four timee aech veer, 

Shortly after Septesber, 208, esid IJchn Schmidt 
again, st the request of hie wife, Awands Schmidt, signed and 
delivered to the Waw York Life ineurance Company an arcifeation 
for #1006 ineureance upon hie iife, end = neliey for thet ee on 
hie jive ws iseusd ty the gowcany pursuant thereto, on or shout 
November 3, i%25. This polioy wae ijizxewiee peayesble, in cane of 
hia death, to bis sifs, Amends Scheidt, eho «ia mamed a9 bene fin 
Clary therein. Esafors taking axid poliey, John Senwidt werbally 
agreed with said Amanda “eoheidt to soply for tha insarenes in 
her favor upon tha sane undéretending as in exeaa of the henefit 
certificate than outateanding in the Order of Toluebian Fnighta, 
namely, that said Amande Sehuwidt should, out of her own means sng 
garnings, poy the presiuag therefor anc keer the sane in foras, 
sni thet ehe ehould bs and retwin the paneficiery under the policy 
ae her ova property, In pursuance of thie acregeent, Amends 
Schmidt, from her oon separate fumis and aarninga, pale the initiel 


premium on the New York Life Inesursues Company poidicy, and aleo 


ea 
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&1l @ubeequent yearly premiums thereon, excepting the last anmal 
presiue due November 4, 1910, and this inet cremium she attempted 
to pey in due coures at the Chisego office of tha company, but 
there isarned, then she went to pay it that the premium bea pres 
¥Yieusly Geen paid by another pereon, at the time to her unknowa. 

John Echmitt delivered to Awands Schmidt, his wife, 
the original benefit certificete of the Order of Coivetien Knighte 
at the time of its dseuence in 1898; and the agent of the New York 
Life Insurance Company deliverad the ineurance polioy to her at 
the time of ite iaewance in Povermber, 1205. Hoth inatrurente 
were kept by Awanda Sohmidt from the times of their respective 
a¢iiveries to her in her o#n seperate evetody, under lock and 
key in the drewer of 4 turgau in her home, her husbandt not being 
informed shere she kept the key. The certifiesate and peliey so 
remained in her custody for years until they vere abstracted by 
gomeous from the locked drawer «here they vere kept, at some time 
during a period of about three weeks in August, 1915, while amanda 
Scheidt #26 abeent from her home, contined by ilinses in # hoee 
cital, She wes not ewsre of and did not discover ths abatraction 
of theses paoera from her lockad drswar until Aucust $8, 2010, 
When W Oh & search for some jewalry, whieh aia kart in the same 
place, she found thet the oscere hat digsscearad, alithough the 
dvaner ramained ioexe1, Amenda Schwidtt then talked to her huge 
band lu pezard ta this, but sag preveated, upon objection by 
@Ounsel ror sppeiiess, from reiuting the coaversation, 

The uncontvadicted testimony in the record shore thet 
JoLn Schmidt tecarme addicted ta pineudies Go evlentine drink snd 
"Man bebitusl drunkard during the inst three yeare of hie gife. 
Ne wan tasan to Dwight, Illinois, im Vareh, i800, to take tha 
"Keeley cura® fer drunkenness, but i% proved ineffactuel ez 
Gept for Bour os five months after hie return to Chicago about 


april, 1902. He tharesfter erent on frequent drunken sprees she 
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wae arrested upon diverse oeoreione for disturbing the peace while 
drums. While under the influence of lilauor, he ras dangerous 

ani quarreleome and seted like an inaane person, and did not know 
what hs wae doing or the consequences of his acts. On Sunday, 
Septerber 4, 1916, while in an insene range caueed by excessive 
intoxicentse, and during one of hie drunken epresa, he etruek, 
kicked, dragged about, and otherwies maltreated bie wife sho ras 
sick at the time, called ner vile names, threatened to Kili her, 
three a knife at her, threw her out of her home into the etreet 
while she was slightly clad, sna Amande Sokmidt was taken avay 

by friends, and om that dey they separstad. On Jamunury 22,2911, 
her husbond, John fchmiat, cowmitted suicide. 

Prior to and at the time of her sepurstion from her 
buaband, fepterber 4, 1910, Amanda Achmidt did net know or learn 
of the wheresboute of her bensfit certificate ana her policy ia 
the Order of Coluwbian Ynights end the Nee York Life Ineurance Co,, 


nor di¢ she bscome asare of the alisged ohance of the beneficiary 


on 


im the benefit sertificate of thes Coluebiaa Fnichta to Sehmidt's 
nephes, FElwer Matrzel, anpvellee, in the Columbian Xnights cease, hor 
of the alisged treenfer of the theurance policy of tha Yew York 


Life Ingurancs Gompen 


<4 


to seid Eman Yatrel, who wae a eivter of 
John fohmidat, emd epreliee in the Hew York Lire Tleaursence Company 
caee, until at the time ant clece of the holiing of the coroner’a 
inquest on the tody of Jenn Sehmict, decaaged, 2Ptor January of, 
4911, At that time and place it wae tisied by one FPerdinanc 
Wetzel, bueband of Yarn Voteel,and fether cf 
iees, thet hig son end wife hac been respeotively Gegigneted ae 
peneficiaries in lieu of apcelleant, Arards Echsidt, in tha beng 
Lit vertifieste snd im the imeversnce poltey in cueetic 

By resgon of the suicide ef Johr Scheidt, which is en 


ndwitted fact in the oses, ant unter the bhy-lazva of the Order of 


Columbian Knights, the inecrence civim due under the benefit cere 
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tifieete of aaif Order *2e redueed to the sum of fE00, By the 
interlogutory decree in the Columbian Knights cage, the anid 
aun of $500, leve £11,590 allowed for selicdtor's feee sand ooets, 
wee peid into oourt, 

The triel court entered = deoree in the oaae filed by 
the Order of Coluwbian “nights, finding that Amanda Schmidt, 
eprellant, had no right, title claim or interest in the senefit 
eertificatses iszeued by the ordar and that there waa no binding 
agreenent between Amenda Sehmidt and John Achmidt regarding the 
benefit certificate or the fund payable thereunder, aad that 
appellee, Riwer Matzel, waa the eole teneficinry undar the bene- 
fit certificate, ani awarding the fund seid into court te hin. 
The court sise entered « decree in the case filed by ths New York 
Life Insurance Company, finding thet the benefickary in the 
policy wae lawfully chanzed in favor ef appeliec, Mama Matzel, 


andtthat aprelient, Amanita Sebmidt, hat no right, titie or ine 
terset in ths nolley, or the fund peid inte court thersunder, 
and avarding the Suri to Emea Betee.. 

It ie the settied lew of thie state thet while % cete 
tifionte like the cone in question ia oot ceeignokin et law, sia 
beneficial intersst therein ray be tronefarred in aquity, and 
that equitable rights may bea acquired in «a bengTit certificate 
Which will te enforced in equity. Foye Arecsmix v9, Tracy, 15% 
Ili. 143; MeQrer v. MoGrav, 190 id. GO¢; Jarvis v. Binkisy, 2 
id. 541; Plack vw. Pime, 232 £4, B25, Ae Geld in N4ii v. Hila, 
430 Til, App. 278: "Such richts are undoubtedly predicated upen 
and arige from the fsct thot such origina] beaneTiciary has in 
good faith and under on express ani velid sagreesent with the mone 
ber expented romey to keot effective thet vhish othervies would be 
forfeited «nd leet to all, ant tist in mich auee 1% vsulis 58 Gone 


trary to equity and good conselencea to permit hie or her te be 


deprived of tha benefit and sdvantage of the same aw ageinet either 
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the member who has paid nothing, or ons tho has voluntarily ase 
wamed, during the life of the ocertificats, to kasep the same in 
forces." 

4 beneficiary acquires we verted right in insurance 
which sgulty #4113 groteet, if such »enefictary assists in paying 
the asseeszents or oremiuas under an agreement by whieh the pro- 
eecda of the ingurance ore to be paid te the baneficiary. Swift 
¥. R. P. £T. CO. 8. Asan., 96 Ill, 56; Pomeroy v. Wanhettan Life 
Ine. Co., 49 id. S98. And where a certificates in s mutual dense 
fit insurance sasoclation is taken out for the venefit of the per- 
#On named therein and delivered io ber ia consideration of an 
agrwement by thes beneficiary which has been fully performed by 
the teneficiery, the ingured cannot destrey the rights of such 
beneficiary, #ithout her consent, by canceling her designation 
ae beneficiary snd procuring a aew certificate to be igaued te 
another beneficiary, notwithstanding the by-laws of the asesocine 
tion provides that 2 change of bensficisry may bo sade at ary 
time, and as often aa desired hy the assurei, sithout the coneent 
of eny existing beneficiary. uch provisions and euch rights 
reiste to 4 o389 in thich ths designation Sas been wade voluntari~ 
ly 2nd gratuitously, hwt have no application ta @ case where the 
censficisry haz naejuirsd rizhte in and under the certificate for 
@ valustle consizerstion, @trengs v. Knizht of PRthias, 187 N. Y. 
345, 

The oriucinle thst veetad rights may be aoguired in 
muiuai benefit insurance which courts of eunity *ili eatoree ep= 
piies likewihes to Life imeurance golicies. Powersy ¥. denhatven 
Lite Ine. Go, guprs; Beach on Life Inaurence, Ses. 4 

“hile agcellant #28 ineompstent to taetify se @ wite 
nges to any adeisaiona or couvarestion of her husbews relative to 
trensnotionsa concerning the benefit eartificats vwheresin she «ae 


nemed se beneficiary, she wae not incompetent tc testify as & 
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witness te transactions telating to the oertificats, auch ae the 
‘Aslivery to her by her husband of che certificate, the kesping of 
the certificate hy her ant where she kept it, ant the fact of the 
peyrents of tues tud Acksenmente tharseon by har with her own wonsy, 
and the diexprearance of the certificate while she sae sbeent fro m 
home in s hoesite!. This chearvation aroliers siso to the New York 
Lite Inouranee Conreny rolley. onnor *. Connor, 145 Til. App. 
608, 

Theres are tyvo aain questions of fact invoived in 
theese osess. (1) “Se thers an sgraement batvsen appellant and 
her duecant Jahn Sehmidt that if the latter mould take out the 
wolicies in yeation ani sake apo@llent tha sols snd saciusive 
beneficiary, aveellant would gay 211 dusa ond presiuns therson 
out of her eeparate funds? ant (2) id anpellant thereafter pay 
or try to pay all duse and sramiuas on the policies out of her 
gnrarats *Tunte? 

Yoon a atudy of tha competent evidence in the record 
Rod 2 dus cengideration of the arguments, *s sre of the opinion 
thet the eoutrest set wr in ths never of @ocgliant is eatebilehe 
ed by 8 decisive crepondsrence of the evidences, Ye think it is 


- "4 y ‘ Ma os » Re, Ate 
aiso clear from the *evidgance th 


oe 


aecelisnt paid or prowided for 
the peyment out of her own funds a2) the dues ond agteagmente of 
the Order of Coluwtian Faizhts, “hen cppellant ani her hugband 
sneferre? their reeidense from ths test ait of the elty of 
Chicego te the eouth side ef the city, it becsss inconraniant for 
her to vigit the Dewsy icdes for ths surooee of xakinr :aysente 
of duge smi obligations to the Isdge, andi she arranged with ap= 
pellee, Tera ¥atael, to stwance tha money for har ant 
every 2906 or thrae or Pour moathe sn resifaes said her for her 
trouble. This contimeed watt] the sickness of apreltant in elo. 


Im Wey or Juma, 1916, befors her sickness, ahe requested appeiled, 


amy 


Ure, Mateel, to bring her tock in which the payrante vere entersd, 
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atatine that thereafter ahe intended to go onee or twice evsry 
year to the lodge and settie, and Yre. ¥atssl promised to aend 
the book. ‘Yhen Mra, Batasi‘a son, Plaer Matzel, apyelles, came &o 
appeilant'ts house two weske later appeliant aaked if his sether 
had gent the dook, and Rimer Natzel replied, "No," and guve as 

@h gxouse that the family had moved and everything wae in confu- 
sioa, and that they would mot be in order until fal] ami that bie 
@other bad e214 nothing to win about it. After bar aicknees, ap 
pellant rapeatadly asked for her beck but never received it from 
Ure, Matesi, 

In this atats of affsire ani without the knovliedgs of 
appellant, the gartifiesate and soliey of isaurance Jivapcsared 
during eprpellant's eickness from the pliaae vhere spcellant kept 
them; 2nd it appaere that e chaage wae mate im the beneficiary 
memed in the sapere, It te clear from the evidence that apoellees 
knee that the insurance belong$d to epseliant. It is aiso olear 
from the avidence that artelles, Pean HUstzel, by repsated ealiel~ 
tations, ficslliy enccacdet tn proauring from John Schslit a change 
is the bensficsiary in favor of her son, sppsiles, in the certi- 
fionte of the Colushian Knights, gad in favor of hergelf in the 
New York Life Insursnce Company coliey; ana thet tha orlginsl cere 
tifioate and arigine] policy vers purloined from arpellant’a 
Graver for that purroes, and sii knewhedga of what had Sean cone 
tae kept from appellant until it wag devaiopad at tie goronar'a 
inquest over the body of her husband, 

It Colliers, #s think, that appeiises ore not dea 
equity with clean taade, for they cre partnors ic & ucheme to dee 

Freud appellant aut ef the imeurance *hiah she bad pald fer snd 
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the Columbian Yuiehte, set one payment to ise New York Life In- 


gursnee Company which appeliant tried to pay im due tine but 
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found that some one bed padd it wetors she went te tne office for 
thet purrees. 

Judging from the pitifvl letters which John Sohmidt 
wrote to tie wife in hie eaber momenta up to a short time before 
his death, he wes hieself not a@are that he kod mada any chaage 
in the teneficicry nemee in the ineurencs carers, 

The relesee and waiwer ret wo in the answer of Flamer 
Wetzel enc offered in evidenoe, aiened by arpellent, hae no beare 
ing upon the Leaves in thie caes snd covered no mattere here ine 
volved, It is wholly imeeterial, and should have besn exeluded. 

In our opinion, apeaiiant ie emtitied to the moneys 
deporited in court in these oases, and apreliese are net entitied 
thereto. The decrees in esch ogee are revereeé and the ceuaee 
are rersnded for further rraceedinges not inconsletent with the 
views here exereered. 


AVYFRSED APD RPEANPED. 
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A°PEAL FROM SUPERIOR 
COURT, COOK COURTY. 


his A C 
WALTER CARLSON, by|aext- ford 
/” Appe 


Vs. 
JOEN B, JOUNSOR, 
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é 
# 
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% ‘ / 
wR, JUSTICE PARNES PELIVERED THE OPINION OF THY COURT. 


) Sal 
Thie wse an action by s miner to recover daraces 


for the lose of eight in one sye caused, #8 claimed, by « nail 

or other object falling or thrown on him from the roof of @ bullae 
ing while ke ese om a publie eidswelk,. All defendants, except 
appellant, were diemiesed out of the osee before the trial. AB 
to hin the amended decieretion alleged in mibatencs that at the 
time of the scoident hs eng toe cener of the building =hich he 

Wae then "by nis servents int agente ramodeline ond repairing, in 
which operation oertsin sen vere enzaced in verking upon the root 
of eaid building," and that he, by hie servente ano agents, d14 ac 
earelesaly ant hegligentiy preeesd with the work on the Suiidaing 
that claintitl wae atruek by 4 certain nadi or other object hich 
fell or ese thrown from the roof of the budiding, eto. To the 
amended decisration waa filed « oles of crenerai issue. 

Fome sight months sfterserd, on the day tie caee was 
oslled for trial, defencant made « motion for leare to fiie an ade 
aitional plee, setting up in gubetonce that at the tine of tha ace 
eclsent the building wae in tie exajusive possession ane control 
of an independent ecntrsetor under © gantract with detendant to 
remodel snd repair the ease, and tnot the defendant waa not lisbis 


for any nail or other object “which fsl1 or va thrown from the 
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roof of asia building by said independent contractor, The motion 
wae denied wren presented and agoin on renevel thereof during the 
trial efter @ ruling that proof of evch @attere ae were set up in 
the rejected cles #29 inedwiaeiple. It ie urged that the denial 
of euch sotion under 4ke circumstances wae erroneous in that it 
Wes an sbuee of the court's diseretion. 

The proceedings relating to the presentation of the 
motion sna action of the court are set forth in the bill of ex- 
ceptions in the following langusce: 

®and the plaintiff, by his attorneye, Kesers.Golézier, 

Rodeers & Froehlich, then and there objected to tae filing 
ef eaid additional piee at such a late date, to-wit: on the 
day the cause wae to be calisd for triel after having been 
pending on the deily trial oall for nearly t*o months, Where~ 
upon the court inquired of defendant's counsel whether he 
considersa it necessary to file euch plea; whereupon defend- 
ant's sounsel etated that ha did not think it neeeseary but 
thought the line of evidence he desired to gat in under that 
piea eculd te introduced under the piea of general issue, and 
thereupon the court denied the said motion for leave to file 
the said additional plea snd austained the said objection to 
the eaid wotion, te shich ruling cf the sourt the said dee 
fenient by his attorney then end there duly excepted.* 

The manifest purpose of the species] plea wae to meet 
any objection that might otherwise be made to the introduction of 
testimony showing that the premiees in question were in the ex- 
Clusive possession and control of an independent ocontrsetor, and 
henee it is contended thet shen the court aeked counsel for appei- 
lant whether be considered the ples neceagsary snd denied the mo- 
tion, it wae tantaxount to a ruling that it wee not necessary ond 
@ concurrence in the atatement of defendant's coungel "that the 
line of evidence he desire? to get in under that plea could be 
introduced under the plea of general issue,” 

If euch were the unmistakable import of the record, 
then, in view of the court's subsequent refuaal to receive the 
testimony when offered, the question of abuses of disoretion wouid 
be squarely raised. But it ie by no meane ciear that thia wee 
the ground of the court's ruling. It dces not affirmatively so 


appear; on the contrary, it may be inferred that the court acted 
sclely upon the ground of the objection that the piea was present- 
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ed too late where the case had been on the trial cali for two 
months, and in the face of euch objeotion and the absence of any 
other showing than the nature of the plea, it cannot be said that 
the court abused its digeretion in wo ruling. It doves not appear 
that any excuse for not presenting the motion before wae offered 
to the court. Ae the bill of exceptione is to be eateemed a 
pleading of the party alleging the exception, if it ie liable to 
the charge of uncerteinty or omission, "it ought, like any other 
pleading, to be construed moet strongly agsinet the party who pré- 
pered it." (Rozers v. Hall, 3 Seam. 5.) 

Looking again te the bill of exeeptions for any show- 
ing why the court should have granted the motion when again pre- 
sented, we find no specific ressone were advanced end nothing upon 
which to reset the contention that counse] was taken by eurprise. 
If he waa, the record doea not show that he eo apprised the court, 
¥e do not think, therefore, that it is fairly inferable from the 
reoord either that the court's ruling rested solely upen the view 
that the oles wae unnecessary or thet coungel had that understand- 
ing of it, for it appears that inetead of ascepting the ruling with 
euch understanding he took exception to it, Wa cannot say, 
therefore, thet ths court abused ites disoretion. 

This bringe us to the contention that evidences that 
the remodeling and repairing of the building were conducted by en 
independent contractor, se admieaible uader the pise ef general 

isgue. The able and forceful argument in supyort of thie conten- 
tion reviews several devisiona of the Sugreme Court applying the 
doctrine on thie question isid down in the case of MeHulita v. Logk~ 
ridge, 137 Ill. 370, sad asserte that the interpretation given to 
it has reeulted in an unwarranted departure from the common iaw 
rule of pleading in actions om the case in force in thia state, 


It is contended that the ruling in the McNulta case hae been mis- 


understoodend that it has been misapplied to actiona in case where 
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the character and capacity in which the defendant eas sued vers 
not involved, and to declarations therein where allegations held 
to be admitted by the plea of genersl iseue did not constitute 
mere inducanent but travereable fuctsa which the plier of not guiity 
put in iesue at common lay, and that euch ruling ie at variance 
with the previous ruling of the Supreme Court in City of Champaign 
v. WoMurray, 76 Il]. 353, holding that the common lew rule as to 
the ple» of general issue ia #%111 in force dnd that the Hilary 
Term rules, requiring the denial of matters of inducement te be 
specially pleaded, heve not been adopted by our etatute, and is 
inconsistent «ith the ruling im Peopie v. Firk, 16° I11. 15%, hold 
ing that the common luw can be altered, modified or repealed only 
by sn aot of the iegislature. 

we have oxrefully reviewed the line of decieliona fol- 
lowing the MeNulta ones, emi ere constrained to think thet in ther 
consideration wsa given to the questions of plesdinge here raised, 
amd thet the rulinge tere intended to be asplicabie to casee like 
the one 2t ber. 

In the gase of Chiceso Union Traction Co. v, Jerka, 227 
Ili. 95, the deolsration vse tnst the defendant waa in possession 
of and opereted © etreeteour jine and « car thereon which jusped 
the track and injured Jerka while driving on the street. Aiiega~ 
tions 4s to ownership and cperation of the car vers referred to in 
the decieion =e matters of inducerent requirinze no proof unless 
Ganied by epecisl clea, Among other caves cited therela se Penne 
eylvenis Comvany v. Chapman,?20 Ill, 47°, where the risintafrf, « 
ewitchman, wse injured in the course of a ewitchine operation, and 
the averment of the declaration #22 thet the defendent company wae 
operating the ros4d upon which the witching took place, It ‘as 
there hela that the clea of general idaeue impliedly cenceded not 
only the operation of the roa? ae therein alleged but that the ope 
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thereto and to other caves, the court in the Jerks cnge, in 
summarizing ite conclusions, eaid: 

*"whethsr the rule above laid down ie in strict ace 
cord with the principles of common law pleading. sa they 
existed prior to tha adoption of the ruie of the court of 

the Hilary term, 1834, ie a matter of littie practical 
concern, #ince the rule of stare decisio requires ue to en 
Fores the law as ve find it, unless considerations of a very 
controlling echeracter vere presented #hich sould justify us 

in overruling the previoua decisions of thie court and eguin 
laying the foundations of lae ena, Ye see no hardship in 
requiring a defendant in a case of thie character to plead 
epscisily that it wae not the orner ef in possession or 
operation of the property or inetrumentalities which have 
saueed the injury." 

Analyzing the decision and looking to theae words 
for the ecope of the rule, *# are compelled to apply it te the 
csee at bar where the allegation is thet the inetrumentality caue- 
ing the injury wae an object falling or thrown from a building 
belonging to defendant in the coures of remodeling «nd repsire 
ing thereof by hie servante, It wil] be eonceded that the alle} 
gation of ownership or possession eas material only go fer ae it 
tended to show who operated the inatrumentality, end, 2% intere 
preted in the Jerke cese, the ples of general issue in caaen of 
that character «4eitea the operation of the inetrumantelity if not 
apeainily denied, Ye f24] to wee any diatinetion in principle 
between the infliction of en injury to one on the street through 

of 

the negligent operation of hendling/a etreeteour, 4 in the Jerks 
c“ae, and to one an as sidewalk by the negligent throwing of 4 
nail from a building, or handlinc of meterinl thereon cavsing 
the injury. Surely, the fact thet the former tnavolved oparation 
of weohinery or @ reallrosd hee ne vitel besring on the principle. 
The essential thing deamed to be sdmitted by the ples of general 
ivsue in the authoritiea referred to is the sliezation of control 
and operation of the inatrumentality or emency causing the ine 

clearly 
jury, and until the rule is more;tefined sr liwited in its scope 
by the Supreme Court, *¢ feel constrained te aprily it to cases 


like the one at bar. 
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It is aleo urged that the declaration failea to suse 
tain a cause of action, Briefly stated, the contention ie that 
inasguch se it ie alleged therein that the object which esused 
the injury wae thrown from the roof «nd that "certain ata were 
engaged in sorking upon the roof,*® and that the defendant by his 
servants and sgente nexzligently progeaded with the work on tha 
building from the roof of whioh the object fell or was thrown, it 
follows that in the absence of sn allegation that the ‘certain 
men’ on the roof sere dafandant's servants, the injury ras not 
connected with or could not have been caused by his servants. 

Tt is enough to sey that euch alilegatione amounted to nothing 

mora serious than s defective statesent of the cauee of setion 
that sae cured by verdict. (Sergent Co. v. Baublis, 215 Til. 
428; Grace & Kyte Co. v. Sanborn, 725 id. 128.) 

It is further contended that the evidence did not 
eateblish sprellant's lisbility because it affirmatively appesre 
in the rscord that thers ware men working on the building sr 
ployed by another, ani also that he end not tefandant had full 
charge of the work of remodeling the tullding when plaintiff wee 
injured. Aw to the latter fact, the sbjeotion to the queation 
Calling it forth waa first overruled and then aueteined, but ro 
motion was mada to strike out the onavrer, 

Holding ac we do, that the court properly ruled that 
the evidence thus inadvertently left in the reoord related to 
facta not at igaus but admitted by the plentinge it eannet prape 
efiy be urgad that tha jury sheul) heve token auch mattere inte 
consideration in seterminineg appellant's liability. 

*e feel it our duty to affirm the judement. 
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ERROR TO MUNICIPAL 
COURT OF ORICAGO. 


PAULINE TISCHLFR, 
Defe 


ve. 


tion, 
‘ Pyaintiff in Error, 
\ yj 
‘, WR, JUSTION BARNES TELIVERED THR OPINION OF TET coUPT. 


Tischler, the plaintiff below, brought suit against 

the Frise Radiroad Company, to recover for the lose of certain 
- articlea alleged to have been accepted end checked by Jefandant 

at Ellie Igland for ahiprent therefrom te Poatford, Tliimeie. The 
affidavit of merite denied that the goods were loet, that there 
wag a total damage, thet they vere of the value alleged, and 
Gladimed that they did not constitute personal barrage 2nd were 
not knowingly secepted snd cheered ce such, 

The goode emumerated were Sf los, pure avansdorn, 
il Russian samoevar, 1 braes tray, 1 tes pot, 424 linen towels, i quis} 
29 yde, of ticking, and 9 ydea, of muslin, The total valuation 
of the articles wae claimed to be $254, end plaintiff, on her die 
reet examination, teetified thet euch was their market value et 
Ellie Ieisnd, st rockford, ani in Fugaia where she bought them. 
On Grose-exemination,,hovever, eha sdmittsd thet ehe never bought 
any articles of tre eame tind in Fockford or Naw York, and did 


net knows the market value of ther in either plage or at Rilie 
Esiand, Her teetimony wae the only evidence on that wubject, and 
wae manifestly incompetent, Moat of the articles ungueationably 
hed 9 meriet velue both at the point of shinwent ond d-etination, 


and without testimony thereon the court's finding and judgment 
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for ¢325 hed no legal beeie, On that ground alone ve *ould be 


compelled to reveree the judgment, snd rerand the coee unlese 
the contention made by plaintiff in error, that euch goods did 
not constitute tacgace, ie rel] taken. 

It appesre that plaintiff was on « return trip 
from Ruseia to her home in Roekford, ani took a third clase bass- 
age in the sateamehip which landed her at Pliie I*elend. She bad 
a basket trunk end a bundle contninigg the articles in question, 
for *hich she received a check at Fliia Island where ahe bought 
& ticket via esid road and the Chiosgo, Milwaukee & St. Paul 
Rieliweay for Rockford, The check purported to be @ baggage check 
leausd by said company, and wae treated as such, The baeket 
trunk come through at the gore time the plaintiff arrived at 
Rockford and the bundle sore three months later, It cen hardiy 
be queetioned therefore, in abaence of proof te the contrary, 
thet the cheak came from an suthorized ament of the oowpany, and 
thet the gooda tere received «s bagerage. The question ig,- can 
the goods, under tie circumstances, be ao recarded? 

The bundle saa done us in waterproof aack of heavy 
foods and tied with haavy repes, & form in which immigrants aa 5 
these taking third clings passage often carry wheat is commoniy 
treated sa their begpage and shat often includes sfticles for 
household ues. Bt hee been halt in at leset t*xo cages, Sulimit 
v, Henshaw, 35 Vt. 505, and Parmelee et ui. v. Piacher, °° Ili, 
212, thet baggage may under gome cirourstanees properiy include 
euch articles. Bul whether it does or not is & queation *e do 
not deem necessary to decides, for the ceneresl weight of sutherity 
aueteine the view that a carrier, ty accepting articles ee bag~ 
gaze which eannot properly be clageed o# such, ie reaponeible for 
then z2 euoh if he bad knowledge of their true character, ana 
aleo, that although the reali charneter of ther ie not stated to 


hig when he accepte them for ourriace, "Af from the feate and 
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circumstances surrounding their aceeptance he ought to know that 
they are not properly baggage, knowledge on hie part of their 
true character will be presumed and he #111 be considered as 
having aseumed the liability of « commen carrier." (fee Hutchine 
eon on Carriere, 3rd E4,., Sec, 1250, and owsea there cited, ) 
Under the ciroumateancee aa to the ohurseter of the bundle and the 
agceptance thereof 18 baggayea, xe are not disposed to disture 

the finding of the court that the bundle conetitutedbagrage, or 
to differ with ite holdings of lar which so recard it; put, in 
view of incomeetent proof of value, s¢ above etated, the judpment 
auet be revereed and ths gauge resanded for « new trial, 
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Gober Term, 1912. No. 
388 « 18665 


1841.A. 29 


APPFAL FROM CIRCUIT 
COURT, COOK COUNTY. 






WAUDE L. ROBIVEOE, 
Appelige, 


va. 
ELSIzé aoe, et al, on apreal 


JACOR GL 
‘y@llante, 


UR, JUSTICE BAnHES PELIVERED TEE OPINION OF THE COURT, 
ae 

Trie ie an appetl from a deorge of foreclogure. The 

only question argued in appellant'a brief, snd hence the only ons 


we ars called upon to consider, relates to the edeiesibility and 


"3 aufficiency of the evitence relied epen to take the case out of 
\ ee ie en) 
: the statute of Ainitations pleaded fn the sanever of one of the 
= defeniants, 
E " The saker of the note given to secure the trust dea 
. A foreclosed was one Fm, G. Fuddell, who disd in 1827, The note 
: was for #2125, payable June 39, 1992, The bill te foracloas se 
) filed June 24, 1°03, ones day before the expiration of tes yaors 
from the ate of sn endorsement on the note as folliota: "1,090.00 
caida by Peabody, Fovughtelins 4 Cn, on Archt, Ctf. June fe, 1895." 
") Snid endoreemeant «22 in the handwriting of Joseph ¥. Falmer, who 
r teetified that he pereonally made it dune 3°, 1805; that he wna 
then the owner of the note, but sold it in duly JAS2; and thet 
whiie from lapee of time he covld not reesil the precise detsliies 
. of the tranwaction, he thought the certificate referred ta in the 
4 
_ endorsement waa ielivered to him by Yeddeli, the maker of the 
a note, and thet the ecrey 80 endorsed wee rrocpred on svah certieg 
5 finste, He further teatified that he bad no other transaction 
- with Faddeli than that represented by seid truet deed and note, 


It ie true that the endorgerent not being in tee bande 
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eriting of the debtor, bvt in that of the then holder, cannot, 
etanding alone, be deemed euch evitance of payment aa will supe 
port the inpliocation of a new promise ont thus tol! the atatute 
of limitations. (See Yallman v, Winer, 179 Til, 396, and osees 
there cited.) But it #1]1 be sonsidered in connection with cor- 
toborative evidence tending to shor actual peyrwent et tre tine of 
the endorsement. (Wellman v. Miner, supra, ) 

If & partial cayment was in fsot made by FPaddeli st 
thet time, then, of sourse, an implied new oromiss arising there= 
from wac wede within the statutory pericd, (Lowery v. Gear, 3° id. 
385); ana, conceding that Helmer was 4 competent eitness, his tee- 
timony, unrebutted, wne sufficient to eetebliek such payrent. The 
aubatance and effect of hie teeatimony ee that et the time of the 
endorserent, he as owner of tne note received Brom ite maker, ho 
was indebted to him for nothing elae, #1950,or 4 cartifieste from 
whieh he obtained that amount. In the sbheenoe of any other oce 
caeion for paying his such gum or handing him & certifi cute 
therefor, the preeaumption would be that it wage intandsd to be spe 
plied as payment on the note. 

The endoreenent was also entitled te comai¢eration 
from the fact that it waa wede ghortiy aftar maturity of the note 
and nine yesrs before the etatute woule ren, and therefore at a 
time when there ~ae no sotive for a false oredit. (Miila v, Pavia, 
113 8. Y¥. 248; Coffin wv, Buchnam, 24% Mea, 471; Rowseboae +. Ballinge 
ton, A? Jobne. (8. Y.) i88; Aleton v. State Bank, @ Ark. 455.) 

Ye think the evidence wae aufficient to tekhe the caee 
out of the atatuts pleaded, end that beiag the only ju¢etion are 
ued, the decree will be affirmed. 


APPIPMUED, 


a) 
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E. P. STACY & SORE, a oorno- 
ration, 

Aprellee, 

APPEAL PROM MUNICIPAL 


COURT OF CHICAGS®, 


vs. 


OREGON valent LINE RF. P. CO 
Aopeila 


A 
wm 


WR.JUSTICE CLARK DELIVERED THE OPINION OF THE COURT. 


Judgment in thie cage #ac entered in the sur 


1841.A. 30 


of 


$10,080.75 in favor of appellee s@ plaintiff and agcinet sppel- 


lant se defendant, uwron a claim for dses¢cea for alleged negii- 


gence in the transeshipment of » isree murber of carlosde 


af 


peaches fron Brigham City, Utah, to varione points in South Nakote 


and four other weatern states, the dsfendent being the int 


Gerrisr. There vag 4 trial before the court snd 8 jury, 
the jucdament entersd corresponds with the verdict. 
In the original trief filed by the defendant 


¢einte relied upon for reversal ere ateted to be that the 


s&tions and oroef do not @uyrert the vardict end juderent, 


eecond, that the charges «of the gourt given oraliy to the 


taken as @ whole, misleading, contredictory snd conflicting, 


tina 


3 
#AG 


the 
nlle- 


rund 


jury is, 


ard 


objections are made eceoeifiesily to certain portions of it. Tn 


@ supriemental brief it is urest, samone other things, that the 


plaintiff ahould not be sliowed ts reenver beeause it did 
llega in the eatatetent of claim or prove at the trial thet 
the lawful holder of the billie sf isdine. 

Bany pointes soucht to te raiged in the osse, 
Sre discuessd in the briefs, it is unnecessary to comment 


causes they were not preserved in the record for review, 
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able to find in the abstracts of the record that objections rere 
mace to any portion of the evidences offered by the plaintiff, and 
we understood it to se admitted in the oral argument before us that 
the regord dees not shor any such objections, Nor ia there any- 
thing béfdre vs thet raises any question sa to the inatruetions 
exeept that an exception eas taken to them ao far ae they related 
to what constituted a prima facie dsfenaa, But the point there 
raised ia not urged in the argureant and was abandoned, 

Ae to the point urged apecifically in the eupplementeal 
trief that the rleintifrf dig not set ovt in its statement of cleim, 
er prove uron the trial, that it *ae the leeful holder snd owner of 
the billie of lading, re are cf the obiniorn thst the objection was 
waived cy the defendant. The affidavit of merite firet chalienrces 
the right of the plaintiff to maintein tke suit teeaause cf the ai- 
lewed fect that the plaintiff corporation wae orgenized under the 
leave of #& siate other than the Etlate of Illincis, anc hed not come 
plied sith the statute of Tilincis resulsting the camiaeion of 
foreign corporatione to do hueinees in the estate, snd sllages that 
the pleintiff hae been and atill ie deing bucinese in the State of 
Tiiineis within the meaning sof the etotute. Thig coint wae aban- 
dened, The affidewit of merite then progenfa to deny the Sliegae 
tienes of the atetemant of claim thet the defencant felled and refuse 
eG to furnish sufficient 2nd adequatgs equirnent er deisyed in fure 
nishing the sams, and to deny the further fact alleged in the Beater 
ment that the defgnaant did not exercise due care in handling the 
property of the rlaintifr, anf that there waa delay in delivering 
the seme, No motion for a wore arecific staterent of claim waa 
wade, Ths point doae not arpesr te bave been raieed upon tre rotion 
{cr a nev trial, the firgt attempt to ratee it being in this court. 

the record shewa thot bhlls of lading vere introduced 
in evidence without objeetion, They shave receipt by the dsrencent 
from E. @. Merrill of the eare in suestion, sad as consignee the 


Plaintiff corporetion. Merrill, who vee a witnese for the ciaine 
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tiff, testified that the peaches dsscribed in the bille of lading 
belonged ta ©, P, Stacy & Sone, and were bought by him for thet come 
pany; that thare was no particular reason for heaving the bille of 
ledine made to him personally, but that it had been customery to 

do eo for years, and that in the cresent inatance the contracts 

ware mode and accepted in his mare en dshnlf of and for the benefit 
of £. P. Stacy & Sone, #hich corporation wae the consignee. 

Ve have had ecesdion to consider some of the questions 
raised in the present record in the case of Gamhie, "chineen Com 
mingion Company v. Union Pacific Patliresd Commeny,180 I11]1.App.256. 
Yo held in that case thet under the Carmack Araniment to the Inter- 
state Commerce Act, suit must be brought ty the leral holder of the 
bill of ieding, or if the bill of lading wee not srodtuced ite abe 
gence recounted for by the plaintiff, eho must eatehiieh his right 
to ite peesession, In the present cse* we think tha record geon- 
tains within it evffietent evicence to rertrant the concivaion that 
the plaintiff wee the lernl holder of the bills of lading covering 
the shiomenta, 

In ths acmctderation nf the cuestion es tc the propoe 
sition sdvenesad by the defantant, that the werd4det of the jury is 
egeineat the manifest wetert of the evidance, we are confronted sith 
the fact that the total claim made by the rlisintiff,ae ahown in 
it® amended stitemant of clain, was for mhout $3,000 more than the 
¥ardiet randered by the jury. The facts rasvecting the queation 
of aaslisance in otrrying the property are commliseted. Thay have 
to do sith the sllesed failure of the defendant to furnish cars 
promctly, its allewed failure orccarly to fee the cara, and ite ale 
tsgad f2ilure to tranacort ths freizht sith reasoneble oslerity. 
More than 700 pagas of ths record ere taken up with the eral and 
documentary avidenss submitted at the trial, While $n our apinion 
the verdtet of the jury waa lares, we are unable to any after 4 
careful seruasal of tha evitence thot the verdiot was agninat its 
manifest weight, 


The judgement wi11 be affirmed. 
AFPFIRVYTN. 
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SFOROR JOHN SPOFRI, 
Appeal from fupsricr 


Court, Sock County. 





VR. 
MODERN BROTHERHOOD OF meer, 


a eerperstion 
| ’ /appetiant. 
, WR, JUOTICN OLARK NFLIVERED THE OPIETOR OF THE cOURT. 


Suit wae breught by the appellee, ae plaintiff, againts 
the appellant, ee defendant, upon a benefit eertificate ieeued 
by the defendant te George H. Spoeri, in favor of the pleintilr 


ae beneficiary. The jwigment ia fourded upen a werdéiet of the 


o* jury. 

~ The certificate wae jesued in March, 1907. In Septem- 
- ber, 1808, the ineured felled to pay araavamente for oer capita 

~ 4% and Wee arountingz to @5 cents, and on Setoher let wap dropped 
- from memberchir. On Coteber Bth he woe reinetated, and hie dues 


were paid from thet tire until aie dasth in May, 1910. 
In the application fer reinetatement the following 
LAngRag® if upeds 


"J, George H. Spoert ef Chissge “tate of Til, wish- 
ink to be reinststed ac a member cf the Bodern Brotherhood 
ef Aweriosa, do degbare ani warrant on my boner, thet T an 
of sound ecmdiition, goed henith ana temperate habits, ana 

4 that wince the date of ey application for manberehip in 

<j the ead Aseooiation I have not sustained any personal in+ 

; jurics nor been afflictad «ith any disesze or ciokneas shate 
@ver, @acert as Sellewr: 
2 + > * 3 


"hie health certificate ie given ae a part of the 
goniideration of my reinstatement tn the Hodern Brotherhood 
of America, and it iv agrg@a taat thia gertifieats shail be 
attached to and be made a pari of my original application 
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for membership in said Association, and that & copy eas 
shell be attached to my benefit certificate Wo... . 
made a part thereof, 

"It ie further expressly agreed end understood that 
my said reinetstemant shall be mull and void if the above 
warrantisa and repreesntations or any of them shall be un- 


true, 
"Dated thie 8th day of Oct., 1908. 
GEORGE H. SPOFRI.*® 


No Gisenaes or sickness was mentioned. 

The court imetructed the jury that the stetemente 
found in thie application for reinetatement were representations 
and not warrentiee. In snever to epecial interrogstories eubmite 
ted at the requeet of the defendant, the jury found thet the in- 
eured, George BR, Spoeri, *#s¢ in good health on October &, 1908, 
and that he was not afflicted with any Lllineee or dieesae of the 
heart during the period of time from the dete cf his original ap= 
plication for mexberehip in the ¥Yodern Brotherhood of America to 
the @th day of October, 1908, 

It ia argued by the defendant that the ansvere to the 
apeciel interrogatories vere sguinet the menifest weight of the 
evidence, and indeed were not supported by any evidence. Tt is 
further argued that the court erred in instructing the jury in 
the manner incicated, 

Por the reasone set out in the case of Continental 
Life Ineurance Co. v, Rosera, 119 Til, 474, we think that the ine 
struction was cropper. The doctrine of that case xng reaffirmed 
in Minnesota Mutual Life Inevrance Ce. ¥v. Link, 230 Tli, #75, and 
in Spence v. Central Accident Inevranee Ca,, 236 Tli. 444. The 
caeea of Fnright v. Fnighte of Security, 265 T11. 460, and Croese 
v. Knights of Fonor, 254 111.80, are oited by the defendant in 
argurent, but «a think them clearly dietinsuleheble from thoee 
upon which ve baes our dacigion. 

Holding s@ ve do, toot the court waa juetified in 
inatructing the jury that the etstementsin the application vers 


not in legal effect warranties, the ourden fa#11 upon the defendant 
to ehow the Fact allege@ in ite second additional ples - that the 
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ineured knew the statement to be falee, Ye de not find any proof 
ef thie sort in the record. The attending physician, who vat a 
Witness for the defendant, teetifiead that the inovred "did not be-~ 
lieve he had heart trouble." In an affidavit which wae eubmitted 
to the defendant, and made aleo by the attending physician, the 
witneos heretofore referred to, it is get forth thst affiant was 
"fully satisfied thet deceased neither believed ner reslized from 
anything he (affiant) may have told him that there wae anything 
serious the matter with him until long efter Ceteber, 1908,* 
We fing no error in the record such as aheuld cause a 

reversal of the Judgment, and it i# therefore affirmed, 

APVIRERD, 
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Apveliea 
APPFAT. FROW CIRCUIT 
ve. | 
' f COUPT, COOK COUNTY. 
PAUL DURKLAT, 
A Aoeazent, 
é 


WR. JUSTICH CLARK DELIVERED THE OPINION OF THF COURT. 


A judgment was rendered in this case woon the vardict 
of the jury in favor of appelice, ae pleintiff, sent agsinst ap- 
pellant, ee defendant, in the eum of #5009 for an alleged asaeult, 

The argument by apoellant ie chiefly confined to the 
Proposition sdvanced thet the verdict ese againet the senifeat 
weignt of the evidence. The teaetimeny tas conflicting, but, as 
hea been often asid, the trial ceurt and jury who hesrd and sae 
the sitnessee vere in such batter poeition than are wa to deternine 
theixs truthfulness or the Isck of it, By danying the motion for 
& nev trial the trial court hae eet hie approval upon the verdict, 
and *@ are unable to way that his conclugion maa srroneoue, 

Complaint ie made of an inetruction tentered by the 
plaintiff and given by the court, with reference to the amount of 
demsges to be awarded in tha event the Jury found the iseueae 
for the plaintiff. Te find no error in the inatruction. 

An instruction orofferet by the asfencant vae not 
given by the court. There vase no error comritted. So much of 
tie inatruction es was proper to be given wae covered by other ine 


atruetions, 
The judgment +111 be affirmed, 


AFFIRWED, 







re eT Maton “a 





oul ‘oetet!Saae 
eee | jutwe ott woh weet 
66 AISI 4 \ ting OS 


eFPBIOD. ROOD TATOO 





aN ig tn 

















hn-0 





tuo te arate r) 

tabetha, eaten: 9:8: Hh. DEON. smn Senna, A. a 9 
“40 teshepa hae ,itaiely oe .sefleags to zovel wh erat 
nee 10 tn une n meee me, | 
edt OF besttnoc yields ef saelisous yd toemegae st ie ve | 
feotines oft Sewlegs ven tothrey edt teks deomavbe wots teotera 
se .tud .getvolltned ser yaomites? ed? .eoaeptve edt Yo. a3 01 ats: 
| was dae haend ode yxu, bee tauo0 Lalas. eds ebhan oe » is 
| eabateteb of ar exe aatt politses tetted Aowem ot aner 4 . 
| 402 notses ont gatyaeh ya tt % Soak ont to 





ea yd bexebhaet meisenstins as Yo esse ok : ia | 
Yo tawome ens of sometater ittw ,tiseo ed? yo mevtg faa, vikomes 
sevest edd tavol ytul, sat | tare oft oh hebrawe od oF op! " | 
Wobtoutinnt ad¢ at rrr of taki eT .AdaLete ede wee 

fom ase tasneted ef? yt hetetorg aottountent mA cae 





€r Term, 1919 


339 - 18806 | 1 8 4 PA 4 


FILIPPO GANGUZZA, 
Plaintiff’ in Error, 
ERROR TO SUPERIOR 


} 
vs. 
COURT, COOK COUNTY. 
MARSHALL £, SAMPSELL,Sgle Surviv- 
ing Reowiver of CHICAGA UNXTOF ) 

TRACTION COMPANY, 

. Defendadt in Error. 


’ 
Pd 


ER, JUSTICE CLARK TELIVERED THE OPINION OF THE COURT. 


Suit was brought by the plaintiff in error se plain- 
tiff, ageinet the defendant in error ae defentant, for the ree 
covery of demages for personal injuries allersd to havea been aus- 
tained by the piaintiff through the negligence of dafendant's 


employes. 


J? VO 4 


The defendant, as receiver, was ocerating & wireat 
railroad on North Halsted atreet in Chicego, and the agcident 
egcurred at or near the intsresetion of Ohio street. Tha conten 
tion of the cl#intif? was that the car stepvoed emi while he was 
attempting to board it «as middenly sterted, The peaition of 
the defense eae that the car did mot stop but that pleintiff at- 
tempted to board it while in motion, The verdiat of the jury 
wae in favor of the defendant, ani from a judgement for ooats 
: azainet claintiff this erit of error has been prosecuted, 

| Tyo fOinta are relied on for reversal, fhich are 
argued a8 ome in the briefs, namely, thet the "oourt srr¢d in 
giving and refusing inetruotion and in sliowing improper areu- 
went, * 
The b41i of axceptionsa filed doee not purport to give 
&ll of the evidence adduced at the trial, cr s complete synopsis 


thereof, in narrativa form. It containa the unusual statement 
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that "the court, on the motion for a new trial, held that while 
there wsa geome error in the instructions, he wae satisfied that 
the greet prepondsrance of the svidence was with the defendant.” 

Teenty-nine inetructiona, sixteen tendered by the 
plaiatiff ond thirteen tendered by the defendant, vers given. Ye 
think on the whole thege fully and fairly sdvised the jury of the 
pointe of law which should govern tham. An inatruction tendered 
by the claintiff and refused, ae to the effect of the number of 
witnesses on either gide, was fully covered by an inatruction 
given ot the requeet af the defeniant. An inatruction given ae 
tendered vy the defendant, to the effect that if the jury believed 
that the claintiff "did not attempt to bosrd said car while it 
wae standing, but that he attemeted to bomrd it after it was etart- 
eda and in motion," he could not reoover, is esid to be erroneous 
tCecaves, it is claimed,there wae no testimony whatever on shich 
to base it. The bill of exceptione, se heretofors etated, does 
not est forth 211 of the testimony, and for aught thet arpesre in 
the record there may have been ample avitence before the jury on 
which to base the instruction, 

It te cherged that defendant's counsel misree’ the 
teatirony of one of cisintiff*s <itnessees by siding the forge "at 
Ohio atreet" to the answer given by said witness. Couneel for 
defendant at the triel, ignied th«t be ea9 orgtending to road from 
@ etenographic report of the tastimony, but on the other hand in- 
sieted that be wae reading from hie own notes, ar, ce ve undere 
etand it, from notes made for his vas, There is nothing to show 
that be waa reading frow 6 stenorraphic report of the svidgsnee, 

Tt ~ould sese te be a fair inference that Ohio etreet waa referred 
to im the meattion, "Did you see it come to a stor there?" to 
which the witseas enewmered, "It 31d not come to a stop at all." 
The jury, horever, wera instructed that they vere not to decide 
the case uson staterenta made by counse] *thioh ware outadde of the 


evidence, if any auch steteamenta had besn made. 
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*e find no error in the record in this ouse which 
ahould cause a reverenl, and the judgment will therefore be 


affirmed. 


APFIRKED, 
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EDWIN ©, POPPFR and EWIL A. 184 I.A. 395 


POPPER, Partners ceive brei- 
neas 48 LEO POPPER & SQHS, 
ppelilees, 






APPFAL FROM COUNTY 
vo. 
COURT, COOK COUNTY. 
| FREDERICK ¥, SPELZ, 


Appellant. 
i 


\ jf 
MF, JUSTICE char DFLIVERED THE OPINION OF THE COURT. 


Ne puit wae brought by the appellees «se plaintiffs asaiast 


Be. 


a the appellant as defendant, upon an alleged guaranty of payment of 
yaa order made by the Decorative Glase Company, a corperation, 
which that company had given the plaintiffs. It appeare from the 
; record that prior to filing the order plaintiffs wrote from their 
New York office a letter to "F. ¥. Spils, e/a Decorative Glaes 
¥ke.," stating that plaintiffs understood that he was willing te 
guarantes the payment of the order, and plaintiffe enclosed & 
“ form which they atated in their letter they would like to heve him 
© eign. A Mise Pusesll, #ho was a witness for the plaintiffe, tea- 
tified that she wae the escretery of the eorporation, the DPecora- 
tive Glsse Company, and wae ite "bookkeeper and ganerei office 
girl"; that on the ogeaaton of the receist of the letter from 
piaintiffe she had no conversation with Svelz other than “that he 
refueed to sign that guaranty that they sent. * * * "ith refer- 
Ns, ence to thie letter Mr. Spelz aaid that if the other O. K. waa not 
sufficient, the order could be canceled, I was to reply and teil 
them that if the O. K. wae not sufficient, why, they could cancel 
the order." She further testified that she wrote the following 


letter: 
"In reply to your letter of Sept, léth, I wieh te 
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gay that I oked the order which your Mr, Baugher sent in to 
you and if that is not aufficient guarantee I will have to 
ask you to cancel the order ae we can get thia glees from 
other places, 
Youre truiy, 
F. ¥. SPELZ, 
per W. Russell." 

The witnesa further testified thet she had ne conver~ 
gation with Ur. Spels following the mailing of the letter, with 
reapect to it, until after he received an acknowledgment of same; 
thet he then told her he wae sorry that she weed the word “guaran- 
tee." 

It seeme that the plaintiffs wrote to the defendant 
on September 20th, one day before the goods were exid to have been 
received in Chicago, to the effect that the letter referred to 
would anewer ue & guaranty and thet the goods would be shipped ac- 
cordingly. 

The witness, Mise Russell, further testified that de- 
fendant afterward etated that he would like to heve this bili paid, 
ae “they were cushing him for payment." 

It seems that Spelz wae treasurer of the Deosrative 
Glase Yorke at the time the order *se given. The defendant himeeif 
testified that Mies Ruseell handed hiw the order and simply said 
thet Baugher, who wae the agent for plaintiffe, would not deliver 
the geods unlese the order was "0. F,'d®; thst Baugher wanted an 
O. K. on the order to know that it wae really given by the Decera- 
tive Glase Company, He further testified that the inatruction to 
Wise Ruseeil wae given by one Gaytee, who sas connected with the 
Decorative Company, and thet the latter told her to reply eeying 
that defendant would not guarantee the secount; thet the firet he 
knew of the letter heretofore referred to, and signed with hie 
names, "ver M, Russell,” was four daye or sore after it had been 


written, when Hiss Pueesll produced a copy of it at hia request, 


and that he told her ehe had no authority to write a personal ete 
ter that wee not given to her by him. 
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age 


The theory upon which recovery was hed in the trial 
oourt was thst by putting the letters "0. K." upon the order, the 
defendant guaranteed payment of it by the Decorative Glass Company, 
and that the Glase Company not having paid the aecount, liability 
therefor rested upon the defendant. 

The letters "0, XK." do not of themesives constitute 
@ gontract of guaranty. Prom them alone the character of the 
transaction cannot be determined. They would be understood gener- 
@lly ae meaning that the order had the approval of the officer 
whose name appeare, but they cannot be taken to mean that euch of- 

ficer would pay the secount if the corporation principal] did not. 
It is m well eeteblished principle thet the liability of a gueran- 
tor is limited to the express terme of his undertaking and cannot 
be extended by implication. Gilbert v. Yunk, 214 Til. 237; falo- 
mon ¥, MocRae, 47 Pac. Rep. 409; Meore v. Figaman, 50 Atl, Rep. 
g82, The defendant had signified his unwillingness to guarantes 
the account by refusing to sign the form of susranty aent by 
piaintiffs. 

In our opinion the plsintiffe did not establish a 
Guaranty of the seccount by defendant, and the motion made to dir- 
ect a verdict in favor of the defendant eshould have been given. 

Other erroreare alieved in the rulings of the court 
in the reception of evidence, and in the sliewed improper conduct 
of plaintiffe' attorney in his argument to the jury, but these 
Se need not consider. 


The judgment will be revereed. 


REVERSED. 
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EDWARD J. WELCH, 
Appellee, 


1841LA. 36 


f APPEAL FROM NUNICIPAL 


i 


vs. 


COURT OF CHICAGO. 
HELEN ¥, NEYVBOLD, 


Appe 
, we 
MR, JUSTICE CLARK PLIVERFD THE OPINION OF THE COURT, 


Recovery wae had in this case by the aprellee as plaine 
tiff acninat appellant a¢ defendant, upon an secount etated, The 
plaintiff’, ho wae a lawyar in Naw York City, soted se attorney 
and buainess agent for the defendant for saeversi years upon a write 
ten eontract, the account ia wede up of items of disbureementa by 
the plaintif? made on #oeount of the defendant, ond includes charges 
for hia crofeesional services bosed uson 2 monthly compensation 
Fixed by written cuntracit. There wae = triel before the court 
amia jury, and from a judeesnt entered for the amount of the 
Verdict thia acpe#l bas been erosemuted. 

The pointe relied upon for reversal are the silieged 
error of the court in ovaerrniins defendant's motion for 4 nore 
specific setetecant of clsir; second, thet there were errota in the 
reception and rejection of avidence; third, thet the court erred 
in refusing to give certain inatructione to the jury as requested 
by the defendant; fourth, that the verdlet is cleariy contrary to 
the lise end the weight of the evidence; «nd Pifth, that the court 
erred in denying the motion wade by the defenient for & peremptory 
inetructien to find the feeves in favor of the defendant, 

The lerger part of the briefe of beth partigs is de= 
votes to m Alecuesion of the fourth point vreed, nemely, that the 


verdict ia contrary to the weight of the svidenee, After caraful 
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examination of the record and of the argumente of counsel based 
thereon, ve have reached the conclusion that the point is not 
well taken. 

The segond point discuseed in appellant's brief ise 
ae to the alleged error of the court in overruling the motion of 
defeniant for a more specific statement of claim, The abetract 
discloses that interrogatories, ae permitted under the practice 
of the Municipe#l] Court, were filed by the defendant, and ansvers 
thereto aleo fiied. These, however, arg not abatracted, How 
far the anewere to theeé interrogatories may have influenced the 
trial judge in hie decision on the motion for a mors epecific 
statement of claim, we are unable to aay. Ye are, hovever, of 
the opinion, after examination of the record, that the discretion 
Vested in the trial juége a9 to requiring an additional or more 
apecific etatement of claim was not abueed, 

It ie next urged that certain correspondence batween 
the parties was improperly admitted in evidence, It had to do 
with plaintiff's written requests for money, and replies thereto 
expraesaing regret that defendant was unable to send the money at 
that tiga but sould do so thereafter,ste. It is aaid that the ist- 
ters from the plaintiff wera self-serving declarations. Ye do not 
ao regard them. They wera in the nature of demands for payxent, 

and the answers to them conatituted sadmiezione on the cart of the 
defendant, of #hioh it waa proper the jury and court should be ad- 


vised. 
It i@ next ursed that the plea of the statute of Llimid 


tations set out in the affidavit of merits is, under the evidence, 
a bar to the action. The plaintiff testified that on Pecember 2, 
i916, he called upon the defendant at her home in Chicago 
and presented hie statement of account and asked for payment; 


that the defendant then said that she believed she could pay 


him at least part of the account in April, and thet she would 


pay the balance monthly until the whole secount wae eettied. This 
teatimonv was corroborated in substance by another witness who 
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went with the plaintiff, and sithough the teatimony saa denied 
by the defendant, tha Laaue upon the qméeetion vase by the verdict 
found im favor of the plaintiff, %e think there was sufficient 
proof of the ecmiegeion of the debt snd the promise ta pay the 
game, and thst the etatute of limitstiona does mot apply. "alker 
¥. Freeman, 209 Tih. 1%. 

Teo inetructions sere tendered by the cefandent and 
marked “*refueed" by the court. The court announced that he sould 
charze the jury orally. It eight bs conjectured from the reeord 
that the orai charge coneleted sof giving euncdry requzats submitted 
by the parties to the caezs. If 4 {raat the charge ae oral, 
under the sule iaié down in Morten v. Pusey, S37 Tli. 28, they 
ware croperiy rofused. However, os bare carefully examined th 
two inetructions, and ere of the opinion that in ao far as they 
were ocrapar they were sovgsred by other portioue of the charges, 


The judgment rill be affirmed. 
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PPRAL PROM MUNICIPAL 
COURT OF CHICAGO. 


PRANK L, TUTTLE, 
Aprelles, 


ve, 


HELEN ¥, NFRBOLN, 
Apowilant, 


WR. SUCTION. CLARE DELIVERED The OPINION OF THE COURT, 


Judgment was rendered in thia eese in favor of the 
appellees as plaintiff, and against the appellant se defendant, 
upon the aselenment of the elain of one Teich of an account for 
services and diebureements alleged to have been performed and 
wade by the @aid Veleh. 

The grounde alleged for reversel sre that the verdict 
wae contrary to the law and the avidence, and thet thare *8s8 ere 
ror in the adewiegion in evidence of aaerteain ietters. 

We have garefully considered the recerd, end are of 
the opinion that the verdict is at least not oc manifseatiy against 
the weight of the evidence 22 shoul caues 4 revereal, 

{he letters offered i evidence were similar to thoes 
pageed upon in the ceae of Feleh v. Heebold, Wo. 1BA1R, an 
opinion in ehich cage te filed thig day. For the reasons ginted 
in that opinion, there ae no error in the reception of theese 
igttersa. 

The judgment will be ef firmed, 


AFFIRMED, 
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In re Estate of OFCAR SCHROEDES, 
decesesed, on Appeal of CATHERINE 
L. POX et al., 
APPEAL FPO CIRCUIT 
ve. 
f COURT, COOK COUNTY. 

EEWRY ZFLERE et al. , exe 
etc., of the +11] of 
SCEROFDER, deceased, / 


: 
rid 
‘ # 

4 e 


. “9 
WR, JUSTICNW CLARY ORLIVER EP THE OPINION OF THE COURT. 


On Avguet 11, 1@11, an order wee enterec in thia 
eage in the Probate Court, approving the executora’ final ace 
count snd ordering their diechares upon the filing of receipts 
of distributes, The order in terms further sllowed Catherine 
Fox and Sephia Lord, ae residuery legateesa, an appeal to the 
Gireult Court upen "their joint bond of #200 within twenty days.” 
On Auguet 30, 1911, in puravance of » notice given the attorney 
for the executors of a motion to extend the time for filing an 
apoeal bond, the parties wet in the Probate Court, sna on that 
4sy an order wag antered setting aaide the order of August 1lith, 
heretofors referred to, approving tha fins] account of the ex#ecu- 
tors, diecvhurging them upon filing raceipts, ete, The order omits 
certain r¢ecitalie contained in thet of Auguat ilth, and in terme 
aliowed to aprellante, as reaiduary legatees, on appeal to the 
Cirguit Court, certsin alleged objections beiny set forth in the 
order, Within twenty deye after Augvet 39, 1411, the sepesi war 
perfected by the filing of a bond theretefore spproved in open 


covet. The Circuit Court upon motion of appellees diamissed the 
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appeal upon the one ground that the Cireuit Court wae without 
jurisdiction, 

It is argued by the appeliess that this actlon waa 
proper for the reasen, as alleged, thet the order of Auguet Jith 
wae a final one, and that as the order of August S0th approved 
the eeame finel report, the iget named order wae Yoid es an ate 
tempt by the Probate Court to do by indirection what it had not 
the power to do directly, nawely, to extend the time for the ap» 
provai end filing of an appeal bond, It is admitted that the 
Probate Court had the power during the term within ite discretion 
to aet aside the order firat referred to and enter the second, out 
it is argued thet there wae oan abuses of the discretion ao vested. 
For thia reegon it ia aaid that the order of August 30th is void, 
and that the order of 4usuet Lith stands s¢@ the final order end 
must be considered as the one from *hich the sopeal vasa attempted 
to be taken. 

It shoulé be noted that the anreasl bond reZere to 
the order of August 36th, and mo appeal from the order of Auruet 
Jith was attemoted. The Probate Court had jurisdiction, and the 
order, if it «ss erroneous, ws5 not woid, Am etated in 15 Eney. 
of Pleading & Practice 291, to which we are referred by the ape 
Pelises, if it clearly s:ceare thet there ne an abuee of discree 
tion by tne Probate Court, "ite setion ray be reviswed on appeal." 
It is clear that an erroneoug order enterec in tie Protatea Court 
Gan Bot oust the Cireuit Court ef juriediction «here en sppaed ié 
taken in apt time. In order to make the reviler purnitted by 
the practios, the Clirowit Court in thie cags must take gurisdice 
tion, and *e are of the opinion that juriecéiction wag obtained in 
the manner provided by the statute. 

The eecond order wae in zeveral particulars different 
from the first, and it may well be thet the Probate Court in the 


exercise of ite discretion deemed it just te the purtiee that the 
firgt order should be eet seide and the new order with the ade 
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ditional matter im it epresda of record, %¢ are uneble to aay, 
therefore, from the reeord befors us that abuse of diseretion by 
‘the Probate Court vas Sil@arly ahown, 

The judgment will be ravereed and the cause remanded, 


REVERSED AND REMANDED, 
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MR, JUSTICE\CLARK DRLIVSRED THE OPINION OF THE COURT. 


b a 

The judgment a-pealed from in this ease, dsaed upon 
the verdict of a jury, «se rendered in « auit brought by the ape 
Pellee a9 plaintiff againat the appellant oa defendant, on account 
of personal injuriss austained by the former through the alleged 
negligence of the defendant. 

The pointe relied upon for caveresl are, slisged ere 
tors in the reception of avidenea, and the failure to give certain 
instructions tendergd by the defandant, 

Tia only evideace cinimed te have baen improperly 
Feoeived is that of an ailagsd bili of sale of the Loree and wagon 
to the dsfeadant, offered spparantiy upoa the sesurption that it 
#ae necessary for the plsintiff to prove ownership, The only piea 
wae thet of the general jesus, ead under repeatad decisions that 
did not place the burden of proof upon tha pliaintif?. Oa the 
Other hand, ownership was admitted bythe plea, Punneayivenia Co. 
v. Chapuan, 220 111, 428; Chiexgo Waton Traction Co, v. Jerka, 22 
Tll. $5. This disposes also of the alleged error in refusing 
to give three instructions, The abstract does not contain any of 
the given instructions. Ye have, hoveter, gone to the recori, and 
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proper they “ere covered by those which vere given. 
The judgment wili be affirmed, 
APFIAMED, 
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CAROLINE E. KNIPPING, 


Appellee, APPEAL FROM 
vs. f SUPERIOR COURT 
CHICAGO TELEPHONE COMPANY, ) COOK COUNTY. 
Appellant. j ) 
y ; 


MR. PRESIDING JUSTICE McSURELY 
DELIVERED THE/OPINION OF THE COURT. 


/ iz 8 4 ie A. 4. § 


This is an appeal from a judgment obtained by Caroline 
E. Knipping, hereinafter called plaintiff, against the Chicago 
Telephone Company, hereinafter called defendant, for damages on 


account of personal injuries. 


uc“ 


Plaintiff claimed to have been injured by using one of 


defendant's telephones. She says that while answering a telephone 


ee GF 


call she “got a pain right through the ear"; that she could hard- 
ly hear for an hour thereafter, and suffered pains in the ear. 
This condition continued for a week, when she was examined by a 
doctor, who found a large abscess on the side of her neck, which 
he lanced three times. She remained in bed for about a month 
and suffered much pain. 

Defendant's counsel have argued with force that the ver- 
dict and judgment are not supported by the evidence. We might be 
persuaded to agree with counsel if it were ‘ink tae the condition 


of the record before us, which, in our opinion, makes it impossi- 


ECP ALLA NLT AR, 


ble to consider the points urged upon us. 

Upon the trial counsel for defendant asked the court to 
give to the jury a special interrogatory, which was done, with an 
unimportant modification made by the court. This interrogatory 
is as follows: "Did the plaintiff receive an electric shock while 


using the telephone in question?" To this interrogatory the jury 
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returned the answer, "Yes." Also at the request of the defendant 
the court gave to the jury the following special interrogatory: 
"Was the abscess of which the plaintiff complains a result of an 
electrical shock recsived while using the telephone instrument in 
question?” and to this special interrogatory the jury returned the 
answer, "Yes." 

Defendant filed a motion for sa new trial, with written 
reasons therefor. It did not, however, in this motion, or in the 
written reasons, or in any way whatever, move or request that the 
special findings or either of them be set aside, and there is no 
assignment of error in that regard. In this state of the record 
the defendant is conclusively bound by these findings. (City of 
Aurora v. Kockabrand, 149 Ill. 399; Pennsylvania Coal Co. v- Kelly, 
156 111. 9; Empire Laundry Machinery Co. v- Brady, 164 Ill. 58; 
Voigt v. Anglo-American Provision Co., 104 Ill. App. 423; Pitts- 
burgh, €.C. & St. L. R. Co. v. Bovard, 121 111. App. 49; Tate 
ve. Missouri Pac. ays Co., 157 Ill. App. 105; Farreil v. {llinois 
Tunnell Co., 177 111. 425.) The finding of the jury that plain- 
tiff received an electrical shock while using defendant's tele- 
phone instrument, which resulted in the injuries complained of, 
is binding upon the defendant. Therefore there is presented 
nothing for the consideration of this court which might require 
a reversal. The defects claimed to be in the declaration are 
cured by the verdict, and there was no error in the trial court 
refusing the instructions which were refused. 

After the filing of the foregoing opinion, the defendant 
filed a petition for a rehearing, presenting the point that admit- 
ting the rule to be as stated above, yet where there is no evidence 
whatever in the record tending to support plaintiff's declaration, 
the trial court commits an error of law in denying the motion to 


instruct the jury to find the defendant not guilty, and that by 
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duly excepting to this ruling of the court the right to have the 
ruling reviewed on appeal is preserved without the necessity 

of any further motion, not even the motion for a new trial. There 
can be no doubt that this is the correct rule of practice. Pate 
ve Blair-Big Muddy Coal Co., 252 I1l. 198. 

A rehearing was allowed and additional briefs were filed 
by both sides, with special reference as to whether there was any 
legal evidence tending to prove the allegations of plaintiff's 
declaration, which warranted the court in denying the motion for 
an instructed verdict and in permitting the jury to pass upon the 
issue as a question of fact. 

Plaintiff by her declaration alleged in substance care- 
less and improper management, operation, maintenance and con- 
trol of the telephone system, consisting of instruments, wires, 
plant and all the appurtenances thereto in the village of Oak Park; 
that by reason thereof, while she was using the telephone, it trans- 
mitted a shock into her head, arms and body, with resulting injuries. 
There is abundance of evidence uncontradicted that when she used 
the telephone on the occasion in question she received a shook, 
indicated by her own statement that a cracking noise came from 
the receiver into her ear, thet she immediately got an intense 
pain "right through the ear," and could hardly hear for an hour. 
Other witnesses who observed her at the time said that she turned 
white, uttered a shriek, dropped the receiver and threw herhand 
to her ear, saying that the receiver had hurt her ear, and that 
she appeared to be in pain. 

In addition to this there was testimony tending to 
prove that at a point about twenty feet from the building in 
which was the telephone instrument in question, the telephone 
wire connected with the instrument was about six inches from an 


electric light wire; that the wires came in contact with each 
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other when the wind blew, and that sometimes boys would throw 
hoops against them to make them strike together; that the wires 
were sagging. 

There was also the testimony of an expert to the effect 


that it was possible for the voltage of an electric light wire by 


contact to be transferred to a telephone wire and, coming into an 


instrument over the telephone wire, to give a severe shock to any~ 
one using it at the time; that the ordinary current used in oper- 
ating telephone wires of the Chicago Telephone Company was between 
50 and 40 volts, and that the current of an electric light wire was 
about 220 volts. 

The correct rule applicable to a motion to direct a ver- 
dict is, that admitting the evidence in favor of the plaintiff to 
be true, does it, together with all legitimate conclusions which 
may be drawn therefrom, fairly tend to establish the plaintiff's 
cause of action as laid in her declaration? If it does, then the 
court commits no error in refusing the motion and in permitting the 
facts to be passed upon by the jury. It is not for the court to 
consider whether the evidence is weak or strong, or whether or not 
discredit has been cast upon it by cross-examination. All such 
matters are for the jury to weigh and pass upon. Libby, iicNeill 
& Libby ve Banks, 209 Ill. 109; Metropolitan West Side Elevated 
Ry. ve Fortin, 2035 ill. 454. 

Wwe are of the opinion that the evidence above referred to 
fairly comes within the rule amnounced, and that the court committed 
no error in refusing the peremptory instruction. In so holding, we 
are not looking solely to the evidence tending to show only that 
plaintiff received a shock. What we should decide where this was 
the only evidence adduced by the plaintiff, we are not now prepared 
to state. We are moved to our conclusion, however, by a considera- 


tion of the testimony concerning the contact of the sagging tele- 
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phone and electric light wires, and the result therefrom to any 

one using the telephone instrument. This consideration makes in- 
applicable the theory of defendant's counsel that its defense is 
not a defense which contradicts but "one which confesses and avoids 
the evidence on behalf of the complainant." We do not understand 
that defendant corfesses the contact of these two wires, but that 
it rather seeks to contradict by its evidence this vital point. It 
therefore follows that Wallner v. Chicago Consolidated TractionCe,, 
245 Ill. 152 is not in point, which case might properly be character-= 
ized as one in which thedefense was not of contradiction but of 
confession and avoidance. 

This evidence concerning the contact of the two wires also, 
in our opinion, takes this case out of the res ipsa loquitur class. 
Evidence that the wires had been in the cordition described for 
two years or more before the accidert, directly tends to prove 
negligence. 

The claim that there is no evidence whatever that the 
shock received by plaintiff caused the injuries complained of, is 
answered by the application of the rule stated in Chicago Union 
Traction Co. v. May, 221 Ill. 5350, and Greinke v- Chicago City Ry. 
Co.,; 254 Ill. 564, which is thet evidence of a condition of rood 
health prior to an accident, and illness and poor health immediate- 
ly succeeding it, is sufficiert evidence from which the jury might 
legitimately conclude that the latter condition was caused by the 
accident. 

For the reasons given above and in our previous cpinion, 


the judgment will be affirmed. 


AFFIRWED « 
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MR. PRESIDING JUCTISE MefURELY 
DELIVERED THE OPINION OF THE COURT. 


/ 


Counsel for the defendant in error herein haa moved 
~ thie court te etrike from the renord the atencgraphio report or 


\ statement ef facte herein, and urges a number of pointe in eup- 


= 

. & : ; , 

> port of thie motion. Ye ehall corsicder only one eof them. 

‘x A final judgment wae entered on April 6, 1915, and umier 

\ the etetute the atenographio report sheuld heve been filed within 

A thirty daye thereafter, or within such extended time ae the court 

te might within thirty daye allew. ‘ithin thirty Jaye a wiaty cay 
extension of time was duly granted, «hich expired July 5, 1°12, 
Upen referring te the stenographic report we find that the trial 


judge certified that it was presented to him in open court to be 


CO” ONG ee 


Signed and placed on file on June @5, 1912, ari of the case say 
the trial juige signed the neeesesry certificate te the effect 


that it was a correct etanographis repert of the proceedings at 


a the trial. hereafter, on VYebruary 3, 1913, an order sae entered 
) a 
\ hat the "bill of exceptions be filed nune pre tune as of June ce, 
“ 1912." Afterwarde, en February 5, 1933, an order “se entered by 


ent of the judges of the Municipal Court vacating and setting aside 
the order allowing defendant te file "bil] of exceptione mung pro 
bung ae of June 28, 1915.°% Afterwarde, on Pebruary 7, 1°15, an Gre 
der wae entered by one cf the judges of the Municipal Teurt, whe 
me Ware not the juige before wher the trial of the case was had, ordere 


. ing that the etenographic report be flled nung pro tune as of June 


‘om .Ster ety sednteiey 
1 7 WL. 
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83, 1918, and the file mar?’ on the etenographie report ie, "Filed 
nunc pre tune ac of June 82, 1913, Feb. 7, 1913, the Municipal 
Court of Thicago, Prank F. Daniseh, Clerk.* 





We must take the record herein as a true recitation cf 
the facts, and from this it eppeare that the etenogrephic report 
Was prevented to the trial judge on June 4°, 1°18, and eigned by 
him on the sams day. Thie date wae within the limitation of the 
time of the order extending the time. 6 must therefore aenune 
that after the eigning the etenographic report was delivered to 
the attorney, and thet it wae not through any fault ef the juage 
but solely through that of the attorney thet it was not filed une 
til nearly eight months thereafter. 

Thie situation falle squarely «ithin the reasoning and 
cenolusion of this ccurt ae announced in it# epinion in Chicago & 
Riverdale Lumber Ce. v. Gareaide et al., 176 Ill. Apr. 40, where 
the practice with reference te facts similar te theses now betore 
ue wae disevuased st length. In that case the statemunt of Faota 
was signed on January 8, 1913. The time Sor filing expired January 
lOth, but 4% wae net filed until March 29, 1913; ani we there said: 


*The certificate of the judge ehowe that it wae in fact cigney © 


a 





January Sth; ent therefore, if the trial judge hed entered an order 
om March 28, 1913, permitting the certificate to be filed hure pre 
tune ae of January 6th, such en order vould be veid and of no ef- 
fect because entered at = time wher the gourt hed lost all jurise 
diction anil centre] of the matter." Por a full statement oF our 
reaeons fer thir corclusion we refer te the opinion im that case. 

Holding at we de, thet our conclusicr in the cage cites 
Was correot, and ap it fits squarely the facta before ua, the motion 
to strike the etenographio repert from the record will be allowed. 
Ye might alec add that what i¢ esid im the Garside care aoencerning 
the effect of affidavite upon the etatarerte apresring in ths ré- 
cont is appliceble te the situation now unter consideration. 

In the abeence cf eny etenosrarhic report, #¢ Pinc ne ere 


rore in the common lew record, and tha juignent will therefore be 
affirmed, APFIRYED. 
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DELIVERED THK OPINION OF THE COURT. 


MRe JUSTICE GRIDLEY 


% # 


on Jamary-20, 19ll, Otte Geiersbach filed his petition 
praying that a writ of mandamus issue against plaintiffs in er- 
ror, respondents below, to which petition a demurrer was subse- 
quently sustained. On Karch 18th, ‘elersbach filed an amended 
petition praging that the writ be directed to said resnondents 
"commanding them and each of them to take the necessary sters to 
put into collection the said assessment, known as Sellwocd Special, 
Ho. S, ard to issue to petitioner the proper vouchers for work 
and labor done and material used tc the amount of $1545.45, and 
for such further order as muy be made im the premises.” fo this 
amended petition a seneral arci special demurrer was filed, #hich 
was overruled, amd om July 12, 1911, the respordents electing to 
stand by their demurrer, the court adjudged "that a writ of man- 
darus do issue herein, and that the petitioner do have and re- 
cover of and from the resporndemts hia costes and scharres in this 
behalf expended", to the entry of which Judsment the respondenta 
excepted. On September 20th, a motion to vacate the judgnmert was 
denied, and on October %rd the writ of mandamus was igsued and 
subsequently served. The writ commarded thet the respondents, 


and each of them, “as vembers of the Joard of Trustees of the 
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Village of Bellwood ani ae members of the Sesard of Local im- 
provements” of said village, do iesue without delay to said 
Gelersbach “youchers end certificates for work arxl laber done 
and materials used to the amount of $1,546.43", and "take the 
necessary steps to put into immediate collection the special 
assesenent known as Bellwood Special Nc. 3, as requested by the 
seid Otte Gelersbach." The respondents seek by thia writ of er- 
ror to reverse the judgment. 

The amended petition alleged in substance that said 
yillage was a mmicipal corporation and had been for more than 
three years last past; that the board of trustees consisted of 
said Fippinger, president, seid Kerrell, clerk, ari the other 
respondents named as mesbere thereof; that said resporsierte, ex- 
eepting Henry Sehwerin, wera the mesbere of the board of local in- 
provements of said village: that on November 1f, 1/08, the pres- 
ident and board ef trustees of said villase passed am ordinance 
for the construction of a cement sidewalk on fwenty-firth avenue 
an4 certain cther streets, ani that said ordinance was duly pub- 
lished according to the statute. A cony of the ordinance, to- 
gether with a ecpy of the recommendations of said beard of local 
imprevements, and an estimate by the engineer of said board of 
the probable cost of the improvement, as aftervaris approved by 
both boards, were attached to the petition and sade a part thereof. 
it was provided in the ordinance that the special assessment should 
be payable and should be collested in one payment. the petiticn 
further alleres in substance that the village, by ite attcrney, 
filed a petition in the County court of Uook county, Pebruary %» 
1909, praying that ateps be taken to levy a special assessment 
for said ‘imprevement, which petition was known as Seliwcod special 
No. 3; that on April Sth the assessrort poll, duly made arsl cer- 


tified,was filed, and that on May Sth, no cbjections having been 
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filed, the assessment was duly confirmed by the court; that 


on 4uguet ond, the secretary of gaid board of local improverents 


was directed to advertise for bids on ail unfinished sidewalks 


provided for in said special assesemert, said bids to be opened 


at 8 o'clock on the evening of August 16th, that a copy of the 
notice attached t« the petition in made a part thereof, and that 
such notice was duly published and posted in accordance with the 
statute; that petitioner submitted a sealed bid for the laying 
of eaid sidewalks and that on said evening; at a meeting of said 
beard of local improvements the bide were opened and that there 
were but two bids, one of which was that of petitioner which was 
a’ the rate of 10 1/2 cents per square foot; that vetitioner's 
bid was the lowest and that, by umanimous vote of said beard, his 
said bid “was accepted and the contract therefor ararded tc your 
petitioner, providing that he furnish « certified chest to be 
approved by the president of said beard", ari he was "then and 
there notified cf the acceptance cf his bid by said board®: that 
he requested said board to draft and furnish him wzith a preper 
eontract and stated that he would in ail teres comply therewith 
and furriah the requisite security; that he endeavored te secure 
& written sorntract from aaida beard and the attorney thereaf, whe 
informed him *that the entering inte a written contract and bond 
between said villace and your petitioner was entirely umnmeceatary, 
and that he could after notice proceed with the fulflilmert of the 
work": that he advised other members cf said board of thair fall- 
ure to provide a written contract ard thet they each informed hin 
that it would be unnecessary for him to enter into such contract 
in writing or to furnish auch security, but that he would be paid 
without such conditions for all work done on said walks and for 
material furnished by him; and that “the notice of the awarding 
of such cortract to petitioner by said board was duly published 
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and posted by anid board according to the statute." This last 
allegation discloses that the one cause fer special deourrer 
stated in respondent's demurrer to said petition, vig: "that 
petitioner has not alleged = s that notice ef the awarding of the 
contract was posted and published according to law", is without 
foundation. The petition further alleged that nere of the prop- 
erty owners with a frontage on sald streets elested to take said 
work thomselves within 10 dsyea or to sommence same within 36 days 
after said publication of seid award to petitioner; that after 
the acceptance of his bid the said presidert of the board ef trua~ 
tees ari the members thereof requested petitioner to commence work 
em the various sidezalks, and petitioner was again advised by them 
that it was ummecesasary for him to obtain « written contract, that 
"they would waive said contract and bord", that he should proceed 
at once with the work, ard that under said instructions and orders, 
and in-ascordance with the terms of said ordinance, he proeseded 
to lay said sidewalks under the dirsction of said village board, 
the board of local improvemerte, and one Charles Dressander, pres 
ident of both boards, and ons ¢. A. 4olter whe hed been authorized 
to superintend and inspest the cometruction and the doing of said 
work; that petitionsr "furrished the materials, scouplied fMally 
with the terms of the ordinance, completed the said work construct= 
ed (contracted) for by him, arxl the same was duly accepted by the 
said superintendent, the president of said beard and the village 
of Bellwoed and by its boards and each of them”: that on or about 
Hovember 1, 1909, petitioner perscnaily appeared before aaid beards 
and demarded o certificate, showing the work done by him and the 
amount due him, but that the said board of local imprevements and 
the said president and board of trustees refused, and still do 
refuse, to issue any certificate to petitioner, “or to take the 


necessary steps to put inte collection the said apecial assesament", 
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for the purpose of paying petitioner for the work and labor 
done and the materials furniched by petitioner for said isprove- 
ments, in accordance with the etatute made ami provided, by means 
whereof petitioner is preventec from receiving the warrarts and 
vouchers due him for said labor and materiale, to which he is law 
fully entitied. The pstition was verified, It is to be noticed 
that petitioner does not in said petition state any definite 
anount which he claims to be due him for said work and materials. 
The writ cof mandamus may be resorted to te compel a 
villare to proceed te enforce the collecticn of a special assesse- 
ment if it haz failed te discharge its duty in thet respect. (Sec. 
7% Local improvement Act; Shannon ve Village of Hinsdale, 190 
Ill. 202, 208; ople v. City of Pontiac, 185 Ill. 437; city of 





Alton v. Foster, 207 Ill. 150; Conway v. City of Chicaso, 227 
iil. 128, 125; Price v. city of Zlgin, 257 Ill. 8%, 97). Sy 
their demurrer the respondents admitted such facts stated in the 
petition as were well plezded, and s¢ are of the cpinior that ths 
@llegations of the petition sufficiently shew, at least as against 
a general derurrer, such a state of facts as entitles petitioner 
to a writ of mandsmus commanding respondents tc takes the necessary 
sters to put into ccllection the said special assessment. | 

it 4s contended by counsel for respordents that, beeause 
the petition shows that the bid of petitioner was not accompanied 
by sash or a certified check in accerdance with the stetute and 
because the petition shoes that petitioner never cbtained a form 
written contract, the petitioner is not entitled to any of the 
relief prayed. fe camnot agree with coumsel. It appears that 
the sealed bid of petitioner, umaccompanied by cash or a certified 
check, was accepted by the village, that petitioner wae told thet 
the eigrning of a formal written contract was urmecesssry, and that 
the notice of the awarding of the sontract to petitioner gaa duly 
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published and posted. fhe acceptance of petitioner's written 
bid as made constituted a contract between the parties, (Park 
Commiasioners ve Carmody, 159 ill. Appe 635, 649.) which the 
municipality had the power to make. ‘The fact that certain re- 
quired formalities were not complied with should not =ilitate 
against the petitioner, especially where it further appears that 
both parties acted on the assumption that a valid contract had 
been entered into, ari the villaze received the benefitea of the 
contract. Petitioner, ir accordance with the ordinance, pro- 
 gesded to lay end did lay the sidewalks under the superintendence 
of agents for the village, completed the work contracted fer, and 
the work was accepted by the village. we think that resporients 
are estopped from setting up the irrefular marner in which the 
contract was emtered into, as a defense to the issuance of a 
srit of mandasus comaarding thes to take ths necessary stepa to 
put into collection the ea2id special assessment. (rainage Com- 
missioners v. Lewis, 101 Ill- App. 150, 193; County of Coles v. 
Goehring, 209 Ille 142, 165; City of Uhicsego v. Pittsburg, ete. 
Ry. COs, 244 Ill. 220, 222). 

The Judgment of the court in tis case was that a writ 
of mandamus "do issue herein", etc., and it is scntended that 
the judgment is defestive im thst it dces mot specify what the 
respondents are to de. Such an order is not defective where the 
prayer of the petiticn is clear and specific. (city of Geneva v. 
Pecple, 98 ill. Appe 15, 317; Haines ve People, 19 iil. Appe 254, 
$59.) “the rule is, that the entry of a judgmert muet be either 
perfect in itself or be capable of being made perfect by reference 
as to other parts of the recor! in the case, oF vthe papers om file 
in t°e particular action." (Haines v. People, supra.) eferring 
to the prayer of the petition we find that the court is requeated 


to icaue a srit sommanding the respondents, (1) "to take the 
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necessary steps to put into oellecticn the said assesament", 

and (2) "to issue to petitioner the proper vouchers for work 
and labor done and materials used to the amount of $1545.68", 

¥e do net think that the court, under the allegations of the 
petition, would be justified in directing respondents to issue 
vouchers te petitioner in said amount, but “e are of the opinion 
that the court could have properly commanded that respondents dc 
the other acts mentioned. "A writ of mandamus may be issued for 





& part of the relief asked". (illinois Yateh case Co. v. Pearson, 
140 Ille 423, 4853; People v. Board of Supervisors, 234 111. 42, 
67.) And, under the facts os disclosed from the adwitted sllegsa- 
tions of the petition, the prayer that respordentsa be commanded 
by the court “to take the necessary steps to put inte collection 
the said assesament, known as Beliwoes Special “Ne. 3", is auf- 
fisiently specific. (People v. Yebb, 256 Ill. S44, 379,) Inas- 
much as the order of the court was in effect that the erit do 
issue as prayed, and az petitioner was not emtitled to all the 
things he asked for but wae entitled to a portion of the relief 
prayed, we think it proper fer ue to reverse arc remand the 
ease with directions that the trisi court enter the propsr judge 
ment. (#eNulta vw. Enech, 134 111. 45, 56; School Cistrisct v. 
Sehcol District, 33 Colo. #5, 51.) The Judgment of the Superior 
court is acecrdingly reversed ond the cause rewarded, and the 
Superior court is directed te enter judgment in preper form com- 
manding respondents and each of therm to take the necsasary steps 
to put inte ccllection the said assessment known ss Hellwood 
Special Ne. 3. 
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PEOPLE OF THE STATE OF ILLI- rs ) 
BOARS for use of the STATE ~~ ) 
ARD OCF HEALTH, - ) ERROR TO 
Defendant in Srror, ) 
| } MUNICIPAL COURT 
VSe f 
F OF CHICAGO, 
FRANK KLIMEK, 
Plaintiff in Srror. ) 


841.4. 59 


UR. JUGTICN GRIDLEY DELIVERED THE OPINION OF THE COURT. 


ae 


hie is an action of the fourth class commenced in 

the “umicipal Ccurt of Chicago against Frank Klimek, defend- 
. ant, tc recover the sum of {200 as a penalty fcr the second 
offense of violating the act to regulate the practice medi- 
cine in this state, approved April 34, 1209), the particular 
violation charged being that of practicing medicine without a 
license, ‘The jury returned a verlict findirs the deferdent 
guilty and that he hed seen previously convicted of practicing 
medicine in thie state without a license, and assessing a fine 
of [200 against him, Judremert was entered on the verdict. 

Te witnesses: for the People testified te the effect 
that om Fevember 2, 1911, the deferdant practiced medicine. 
There was also introduced a record of the Municipal vourt of 
Chicags to the effect that in case No. 51¢,%82, entitled People, 
ete. v. Frank Klimek, or “ay S, 1511, the defendant was found 
guilty by a jury of a violation of ssid act to refulate the prac- 
tice of medicine in this state and assessed a fine of $1096, and 
that jfuigment was entered om the firding ard satisfied. fyve 
witnesses, ircluding deferdant, testified or behalf of defend- 
ant, but defendant introduced no evidence to show that he had 
ever received a licemse from asid State ‘oard of Health, 

It 4s contended by counsel for defercdant that the jiudig- 


nent should be reversed because the People failed to prove that 
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defendant had no license tc practice medicine. ‘the burden 
Was upon the defendant to show that he had such a license, 

(1 Greenleaf on Hvidence, Sec. 79; Williame v. People, 20 Ill. 
APP. 92, $5; 121 Ill. 84, 90; Noecker v. People, 91 Ill. 488; 
Kettles v. People, 221 Ill. 221, 229.) 

the trial court orally instructed the jury that the 
People "must prove their case by a clear preponderance of the 
evidence", ard it is contended that the jury shougd have been 
instructed that the charge against the deferdant should be 
proved beyond a reasonable doubt. In our opinion the contention 
is without merit. This is not « criminal preceeding. “It was 
not a crime at common law to practice medicine without a license, 

ard the statute does not make it a crime. Where an offense is 
created by statute and a penalty is fixed for its commission, 
which is to be recovers by am action of debt and net by prese- 
cutien, the action is civil and the rules of criminal pleading 
and procedure do nct apply te it". (People v. Jurtenstein, 246 
Ill. 543, S51; Webster v. People, 14 ill. “85, 3°7.) 

The trial court further instructed the fury that if they 
fourd the defendant guilty in this proceedins: they sheuld *alse 
find that the defendant has been previously sconvicted of practic- 
ing medicine ir the State of illinois without a license so te do”, 
It is contended that the trisl court erred in directing the Jurys 
to find that the defendart hed been previously convicted of nrace 
ticing wediéine without a licemse. Che argumemt is that the rece 
erd of the kunicipsl Court intreduced in evidence only showed 
thet on May S, 1911, the defendart was found gulity of "a viols- 
tion of” said act ard did not show what the particular viclatior 
consisted of, vig: whether defendant practiced medicine without 
a license or whether deferdant as.an itinerant verder violated 


the provisions ef section & of said Act. In our opinion, the 
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ecntention is without morit in this court. At the conclusion 
of the trial court's entire charge to the jury, the only cbjec~ 
tion made by the defendant was to those portions "regarding the 
preponderance of the evidence”. The objection which ia here made 
for the first time was not specifically called to the attention 
of the trial court. (Pecararo v. Halberg, 245 I11. 9, 97.) 

We cannot say that the verdict is warifestly against 
the weight of the evidence. And we have considered the other 
points raised by counsel and are of the cpinion that no prejudicial 
error was committed sy the trial court. The judgment is there- 
fore affirmed. 


APVIREED. 
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OSCAR D. OLSON, Executer of 
the will of GEORGE B. GIBSON, 


deceased, 
Plaintiff in 
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Snel ent atl tl cmt el 


This is an action of the fourth class, commenced in 
the Municipal Court. of Shieazo on September 13, 1911, by Oscar 
BD. Clsoen, as eeiceiia of the estate of George &. ‘tibsor, de- 
ceased, against the Permsylvania Company, defendant below, to 
recover the sum cf $550.35, together with interest, which said 
sum (as plaintiff claimed) “ibsor had or dercsit at the time of 
his death, April 1, 199°, in the Employees’ Seving Fund of the 
Permsylvania Lines west of Pittsburg. The nature of the defense, 
as disclosed by the affidavit of morits of the defendant, was 
thet said sum of $550.55 vas never a pert of the estate cof said 
deceased, thet plaintiff never had any interest therein, that 
shortly after the death of said decexsed the defendant paid said 
sum £o the mother ef deceased, Sarzh A. Gibson, who was rightfully 
entitled therete, and that said payment to the mother was made 
by and with the corsent and approval of the pisintiff, as executor. 

It appears from the transerint of the record that on 
Rovember &, 191i, s certain stipulation of Pacts was filed 
in the office of the clerk of the “amicipal Court. It further 
appears from said transcript that om Yarch &, 1912, the hear- 
ing of the cause before the court without a jury was resumed, 
and that the court found the iasues against the plaintiff and 


, m7 the same day overruled deferdant's <ction for a new trial 
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and entered a judgment that plaintiff take nothing and that 
defendant have and recover from the plaintiff its costs, stc. 

It further appears from said transcript that on April 
S, 1912, plaintiff wea given thirty days’ additional time within 
which te file a “bill of exceptions", and that afterwards, on 
May 7, 1912, a certain “statement of facts", certified to by 
the trial judge, was filed in the office of the clerk of said 
court as follows: 

"This cause came om for hearing on the 8th 
day of November, A.J. 1911, and both the pleintiff end 
defendant were present in open court and represented by 
counsel. Said causs was heard by the sccurt without a 
jury on the hersinbefors contained stipulaticn of facts 
and upon the arguments Gf ccumsel. No evidence was ef- 
fered in court by either the plaintiff or defendant, 
gave the stipulation of facts, ard thereupon the clain- 
tiff rested and the defendant also rested, ami thereupon 
the sourt found the issues for the defendant and entered 
Judgment on the finding for costs in favor of defendant 
and against the sclaintirf.* 

The stipulation of facts referred to in sald “state- 
ment of facts” is not appended to or in any way made a part of 
said "statement of facts”. A stipulation of facts, purporting 
to be signed by the attorneys for the respective partica, ap- 
pears in the transcript of the record as having teen Tiled in 
seid cause om November &, 1911, but that doce not make it 4 


part of the record so as te be subject to examination by this 


court. (Chicago, etc. Hy. Go. ve Benham, .5 tll. Appe 245 
Wilsen v. “ebowell, #5 Ill. isn; People ve. fe & wtbe be Re % Ue 


COes Len Lil. 593; Gaston v. Modern Wcodmen of America, 116 
Ille App. 291; Kaymer v. Yodern srotherhood of Amsrica, 157 
ilie App. 519, 517.) 4nd @ 4oeunent or instrument cannot be 
incorporated in a bill of exceptions by reference therete. 
(aalish ve Gity of Chicago, 219 111. 155, 157; Frank v. city 


of chigsgo, 216 ill. 587, 565; Hermessy v. catager, 50 fli. 





App. 535.) And in the absence of a "correct statement of the 
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A 
facts appeering upon the trial” it mist be presumed by thia 
court that there was sufficient evidence to warrant the find- 
ing and judgment. (Chicago, etc., Ry. lo. v. Bonhan, supra; 


Wilson ve McDowell, supra; Lindgren v. Swartz, 49 I1l. App. 
4698.) The judgment is affirmed. 


APPIRELD, 
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1 & 4 ] Pos @) 1 
Be MAZ , 
Plaintiff 1 ERROR TO 
vs. MUNICIPAL cour? 
OLIVES KAMBERCS, / OF CHICA, 


in Zrror. ) 


| MR. JUSTICH GRIDLEY DELIVERZD THE OPINION OF THE COURT. 


This writ of error is prosecuted by HN. Hagzarella, 
plaintiff below, to reverse a judgment for $29 rendered against 

) him and in favor of Olives Kamberos, defendant below. 

it appears from the transcript of the record that plain- 
tiff commenced an action of the fourth clase, in sontracst, in 
the Municipal Court of Chicago against the defendant, claiming 
that the sum of $50 was due hie for certain merchandise sold and 
delivered to the defendant; that the defendant entered his an- 
pearance and filed a statement of set-off or counter-claim, in 
which he admitted that he owed plaintiff the ssid eum of ¢594, 
but claimed that beceuse of a transaction unconnected with plain- 
tiff's cause of action plaintiff was indebted to him in the def- 
inite sum of 70, and that plaintiff owed him 2 balance of 220; 
that te this statement of set-off the plaintiff Piled an affi- 
davit of merits, in which plaintiff did not dispute the amount 
ef the defendant's claim of set-off, wiz: $70, but made certain 
allegations which, if proved, weuvld have tendsd to show that plein- 
tiff was under ne obligation to pay defendant the asid sum of 270. 

It further appears from seid transcript that on Harch 
9, 1912, the trial of the cause was resumed before the court 
without a jury and that the sourt, after hearing the evidence 
and the arguments of coumsel, found the issues against the plain- 


S, tiff on defendant's claim of set-cff and assessed the deferdant's 
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damages at the sum of $20, and entered judgment on the finding. 

We fail to find in said transcript of the recerd any 
statement of the facts appearing upon the trial, or any steno- 
graphic report of the proceedinga, or any bill of exceptions, 
signed by the trial judge. 

It is sontended by counsel fer plaintiff that the court 
erred in denying plaintiff's motion to strike the defendant's 
statement of set-off from the files. fhe transcript of the record 
does not discloses that auch motion and ruling were made. 

it is alac contended that the court erred in entering 
the judgment because defendant's countor-claiz was for unliqui- 
dated damages arising out of a contract unconnected with the 
aubjest matter of plaintiff's auit and, therefore, was not the 
proper subject of set-off. fe cannot aay that deferdant's counter- 
claim was for unliquidated damages. 

Im Robison v. Hibbs, 46 Ill. 408-9, the word * liquidated” 
is defined to mean “that which is made certain ani manifest; as 
liquidated damages, ascertained damagea; liquidated deirt, or 
ascertained debt as te amount", and an "uniiguidated claim*® iz 
defined as "onw which one cf the parties to the contract cannot 
alone render certain.” in sast v. Crow, 70 Ill. 91, vd, it is 
held thet itema for work and labcr performed, beard, goods sold 
and delivered, and money, stc., are not unliquidated damares and 
may be set off in an action ex contractu. Jee, aiso, Kelley. (sus 
& 09. ve. Caffrey,78 Ill- App. 27°, 279; Ideal Coated Paper co. 

v. Cupples Envelope Co., 179 Til. App. 484, 456. In the last 
mentioned case it is said: ‘“*Statutes of set-off, beinr rezarded 
as remedial acte, tending to prevent circuity of action and thus 
to settle controversies speedily, are tc be liberally censtrved." 
fhe burden of proof wae on the deferdant to estsblish 


the exictence ard validity of his claim of seteoff by 8 preponder~ 
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ance of the evidence. (fast v- Grow, supra.) And in the 

absence of & statement of facts, stenographic report, or bill 

of exceptions, it mat be presumed in this sourt that there was 
sufficient evidence to warrant the finding and judgment. (Wilson 
Ve HoDowell, ¢5 Ill. 522; Chica »_ Otc. Ry. UO. Vv. Benham, 25 Ill. 


App. 245.) he judgment is affirmed. 


AFFIRMED. 
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March Term, 1922, No.’ 
276 = 18310 


HETRW ILPS, 
Plaintiff in Brror,, 
KRROR TO SUPERIOR COURT 


VSe 


‘ INTER OCEAN MEYSPAPER COMPANY, 
Defendant in Brfor. 


\ / 1841.4. 63 


wk PEESIDING JUSTICE BAKER 
DET AVERED THE OPINION OF THE COURT. 





OF COOK SOUNTY, 


The plaintiff, Helen Ives, brought an action fer libel 
in the Superior Court arainet the Inter Ceean fewspeper Company. 
The jury found the defendant not guilty end to reverse the judg- 
ment of nil capiat entered or the verdict the plaintiff proesecutes 
thie writ of error, CGne of the articles slileged to be libelous 
was the following, publiched in the newspaper of the defendant 


February 24, 1902: 
WTRLAPHONE {IRL If A BOY. 


HST2" TILES FALLS TY OVE Axt TOSES HER PACK, 
St. Touis Fxchaunge Startied by Confeseion of an 
Cparater Claiming to Come from “Thicage. 


Special Dispateh te The Inter Ocean, 

Et. Toula, HG., Feb. 23, There was consternation among 
the operators of the Forest telephone exskange wrhen Yellen Ilea 
confessed thut ehe was not « girl st all, but a boy in disguise, 

When the dreadful truth became known ta her chum, 
thoss who had been esvecially intimate with her began te reflect 
upon just how many seereta of theirs snes hed shared. 

Helen Iles was & favorite with all of the cperstore. 

NAIBES FROM CHICAGO, 
It war ahout five menthe age that a alender, gruceful 
young ¢irl, neatly attired in a brown sxirt, suiler waist, long 
tan oGat and fluffy hat, spylied fcr employment as an operator. 
‘. The applicant said she wae ielen Ties, aced 22, of 
i Chicago, end had hed experisne# in the werk in Chicago Exchances. 
_ She possessed gw clear voice, which is one of the chief qualifica~ 
“tions 6f a telephone operator. 
HELEN PALLE If LOVE. 
A change cane over Helen's mood a fow weeks agc, when 

™. & new operator, a tall, stately, duching brunette, whore came is 

Vargaret, was assigned to the exchange. Helen imredistely mani- 

feeted a peoulisr infatuation for Yarraret and sought her seciety 
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in leisure moments to the exclurion of the other girls, 

Helen sought Vargaret in the reat room during an ine 
terval of rest a week ago, confessed that he was a man, and de- 
Clared that he loved her and could not live without her, “argaret 
repulsed him and immedistcly eovught Mies Furna, the chief opera- 
tor, who ordered Helen's immeciate dischargs.* 

Another article alec slleged te be libelous related 
to the s@re subject matter. 

The defendant pleaded the general issue and gave notice 
of epecial matter. The notice is in paragraphs separately stated 
and numbered. Ko one of them, nor all ef them taken together, 
amount to a statement of factn rhich if proved would be a justifi- 
cation of the article on the ground that the matters published 
were trus. The concluding portion of the last paragravh of the 
notice is as fellows: 

"hile not contending in this case that the plaintiff 
ia in fact a mele, the defendant will attempt te justify the ar- 
ticle, and prove that the subetance of the article is true, and 
that the plaintiff did in fact make the confersions alleged in 
said article and conducted herself in the manner indicated and 
sugeeated in said article.* 

A plea or notice justifying the werds as true must 
aver the truth ef the very charre. 


Dowie vy. Priddis, 226 T11, 554. 


Nefendant called a6 a vitnees TAliiean Thoman, who tes- 
tified to conversations with plaintiff and with ner mother in her 
presence occurring nearly tee anc 4 half years after the pube 
lication and only a few monthe before the trial. wer the objece- 
tion of slaintiff the witness was permitted to testify te meat 
disgraceful acts and conduct om the part ef the plaintiff oceur- 
ving a fow montha before the trial, to the use of profane and 


ll 


impreper lancusage at the same time and te statements by the plains 


ins 


tiffts mother in her presence abcut the seme time of imprope 
Conduct on the part of the plaintiff. In this we think the 
court erred, Ryidence of fucts occurring wo years and longer 


after the publiestio 
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to show sither the truth of the 
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publication, ror is such @vidence admissible in mitigation of 
Gamages, Evidence of general bad reputation of the pisintiff 
is adriseitle under the general issue in mitigation of damages, 
put it is a general rule that the character of a party cannot be 
impeached by proof of special acts, for no person is suprosed at 
Rll times to be prepared vith the proof of every individual act, 
but ie presumed at all times to be prepared to support his gen- 
eral aheracter. Wone of the acts, conduct or language testified 
to by Lillian Thomas isa mentioned in the notice of special mat~ 
ter. The fact that defendant's counsel on cross-exanination 
interrogated plaintiff as to the matters testified to by Lillian 
Thomas and she denied that they cacurred did not make the tes- 
timony of Lillian Thomas as ts such matters admissible, It was 
cross-examination on collaterai or irreisyant matters and the de- 
fendant was bound by the ancwers and had no right to contradict 
them, 

Plaintiff testified that she worked in aw St. Touis 
telephone exchange for five months and war asked by defendant's 
counsel on oress-4xarination, "Tas it during this five months that 
you were in St. Louis that your mother wae in the penitentiary?" 
The court sustained an objecticn te the muestion, but the vice 
was in the question, which wae & statement ef a fect ae well as 
2 question, it isa the province of counsel] to ask qusetione, 
not te state Pecta. The question was 26 framed that ths anewer 
"Hy gir" may be held not ts deny that plaintiff's mother was in the 
penitentiary, but only to deny thst ehe wae there during the 
five months that plaintiff wee in St. Touis. The guestien asked 
eof plaintiff in relation to her mother, "She hag been married 
eight times, haan't ashe?" and other questicns of the same charace- 


ter were improper, Plaintiff's mother was not a witness and the 
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number of times she had been married and the kind of lanruare 
she used were not proper subjects of inquiry. 
Inetruction 6 given for the defendant is as follows: 

"You are instructed that the defendant is net required 
to justify the exact words in the publication complained of. It 
is ae sufficient defense in this case if the defendant hes proven 
‘by @ preponderance of the evidence that the eubdatance of the 
whole article is trus.* 

The defendant did not justify the publication on the 
ground that it wae true. Under a plea or notice of jurtifica- 
fion the substance of the charge contained in the publication 
muet be proved to bea true te sonstitute a defence. 

The principal chares in the publication was that the 
Plaintiff wae & boy disguissd ss a cirl, and there is in the 
resord no evidence tending to preve the truth ef this charges. 

Instruction 7 civen for the Asfendant is as follows: 

"If you find from the evidence in this ense, by a pre- 
ponderancs of the evidences, that the purnort ef the public tation 
conmpinined of was as the plaintiff sete forth in the declaration, 
& charge that the plaintiff was masculine in har behavior and 
wae guilty of acts indicating undue affection and passion for 
women, and if you further believe from a prependeranece of the 
evidence thet such charge has been proved and is true, and that 
the defendant wae not guilty of actual maline in the publication 
of the articls, then yeu will find the defendant not cuilty, aven 
though it bs true that the defendant is a woman and not a man.® 

The purport of the publication vas a question of law 
for the court, not of fact for the jury. It was in part a charge 
thet plaintiff was not a girl, but a hoy in disguise, and not 6 
charge that the plaintiff was masculine in her behavior and 
guilty of acts indicating an undue affection for vomen, #8 


etated in the instruction and proef of the behavior and acts 
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» vould net amount toe prest of the truth of the publica- 
tion, Tne firet sentance of defendant's inetruction 2° if aa 
follows: "Unless you believe from a preponderance of the evi- 
dence that the article complained of wae untrue yeu must find 
the defendant not guilty.” 


The plea of not guilty denies the act charred in the 
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decleration only, and the truth or falsehood of the charge can 
not be inquired into under that issue. 

Sheahan v. Collins, 29 111. 325; 

Ranson v. YeCurley, 14% id. 645, 

Other inetructione given for the defendant sre subject 
to criticism on the grounds already stated, but in view of what 
has been said we de not daar it necessary to atate in detail 
the respecte in which such instructions are in our opinion er- 
roneous, 

For the errors indicated the judgement is reversed and 
the cause remanded, 


REVERSED AMD REMANDED. 
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Warcxa Term, 1912, = 
JOHN F, Aéministrator 
of JOSRPHTNE t eRLERR, deceased, 
Appellant, 
APPEAT. FROM SUPERIOR COURT 
ve, 


OF COOK COUNTY. 
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Y WVORTHVESTERN BVEVATED RAILROAD 
COMPANY, a corporation, ha 
S Appellee 1841.A. 64 
} \ 
i 
This was § action against the defendant railroad 


company for negligently causing the death of plaintiff's ine 
teatate, in which there was a verdict of not guilty and a judg-= 
ment of nil capiat, to reverse which pleintiff prosecvtes this 
appeal. The defondant company operated a double track slectrie 
railroad which ercssed Sunt avenue, an east and west street, at 
erade, The rneilread runs north and south and at Morse avenue, 
the next avenue south of Lunt, is a station the platform of which 
extends north tc «ithin 125 feet of Lunt avenue. 
mates on cach side of the track at the crossing, consieting of & 
long arm which closed the street and a short arm which closed 
tha sidewalk when down. These arus were hung on iron posta - 
which stood in the strect near the cuter edee of the sicewalk. 
Prom the short arm of the cate warn suepended lattice work, which 


cam® se near the ground that @ sergon eculd not pass under it 


te 


when the gate wae dewn sven by stooping. Tust south of the south 
line of Lunt avenue between the tracks was »% tower, in shich was 
a tower man, sho kad echarcre of the oroesing and raised and low- 


ered the rates. Deceased apcoresched the srossing from tha zest 


be 

on the south sida of Lunt avenue about midnicht. With her was 

& young man, Yicholas Sweig. Ye testified that the cate was 
| part of the way up; that deceased ras some feet ahsad of him and 
= : : 


stooped and went under the cate; that he saw the train coming 


from the south; that it ware ten fest from deceased eran ene 
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started to cross the tracks. The motor man and the tower man 
testified that the gute «as not reised after a southbound train 
had paseed and the motor man testified that deceased went under 
the gate on the street side of the post on which the gate was 
hung, and ag ahe came on the track was etruck by the car, The 
car did not stop at the “Morse avenue station, and there was evi- 
dence tending to show that it ran across Lunt avenue at a rate 
of speed sxcecding ten miler per hour, the rate Limited by 

the ordinence counted on ard proved, and also that the cara 


usually stopred at the Morse avenue station. 


VR. PRESIDING JUSTION BAKER 


DELIVERED THE OPINION OF THR COURT. 


The contention of aprellent that the derendant was 
not entitled to an instruction that if the deceased wae gevilty 
of negligence which contributed to the saccicent they should find 
for the defendant, and at the same time to a apscial finding 
whether she wae in the exercise ef prover care and cormution for 
her own safety at the time of the accident whish resulted in her 
death, cannot he sustained, The atatute provides that in any 
ease in which the jury renter @ ganeral verdict thay must, on 
the request of « purty, be required to find specially, “upon any 
material question or guastiona of fact.* 

Complaint iz made that the triai court sustained the 
objections of the defendant to teo questieone asksd of Olson, the 
motor man, and to two questions asred of the tower man by plaine 
tiff's counsel on crogs examination, The auestione ali related 
to matters touching the neglicence of the defendant, The jury 


answered in the negative the question submitted to them, "Was 
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the deceased, Josephine Yelter, in the exercise of due and proper 
eare and caution for her own safety at the time of the accident 
Which caused. her death?" In view of this special finding we 

do not think thet the judgement should be reversed because the 
eourt sustained the defendant's objections to said questions. 

It is not contended that the verdict is so manifestly 
against the avidence, either on the question of the neglirence 
of the defendant or the contributery negligence of the deceased, 
that the court erred in denying plaintiff's motion for a new 
trial. 

The remainine contention of appellant is, that the 
judement should be reversed for errer in certain instructions 
given fer the defendunt. Ye do net agree With the contention of 
appellee that the cuse ia, on the evidence, one in which we can 
say that the judgement should not be reverged for ehut would other: 
Wise be reversitle error in the instructicne on the ground that 
any other verdict than that which was rendered mist have been set 
asicge as contrary, te thse evidence. In inetruction 14 the jury 
were told that in order te find a vérdiet for the ulaintiff they 


must believe from the evidence inter alia, “That the deceased 


4 ose ge gy A ~ ~ & . re * P oo SOY cee era es Pe | Pe a ae £ py as ue 
was in the exercies of due snd provsr care and cation for her 
. ; . ; eee 
own safety as 4afined in these inetruetions, at and just hefeore 
the time of the aceident complained of", Im no instruction given 


ie there a definition of “due snd prorer care and caution" or of 
Yordinary care", It is doubtful whether ary aitempted definition 
of the words uged would have made their meaning Giewror. Cuch 
definitiony are Litile more than a staterent cf the geme idea in 
different language, and we do not think the judgement should be 
reversed because of the failure te define auck words, WVeither 

do we think that the omission to state in the inatruotion that 


the failure by the decéased to cxercise dus and proper eare for 
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her ewn safety which would prevent a recovery by the plaintiff, 
was limited to cases where such failure caused or contributed 
to the injury and death of the deceased, and vithout which the 
injury would not have occurred, was reversible error. 

The recerd in our opinion is free from reversible 
error, and the judgment is affirmed. 


APFIRED, 
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JOSEPH HABER, 


APPEAL FROW SUPERIOR CCURT 
ve. 
OF COOK COURTY. 
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1841.A. 70 


/ 
i / MR, PRESIDING JUSTICE AKER 


> 
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‘DELIVERED THE OPINION OF THE COURT. 


The plaintiff Haber wae in the service of the iefendant 
corporation anc wae operating & lathe veed te turr and finish 
iron pulleys. Yhile sc engaged his right thumb was eaughkt in 
the gear calied speed gear and twoe-thirda cf it taken off. In 
tert for neglisence he had a verdict and judgement for 512,006 
damages and the defenidant appealed. 

In tke centre of the lathe was the stationary part, 
on eser side of which was & table that ceula be moved ts the 
preper dictance from the stationary pert, depending on the diane- 
ter of the pulley te be turned, shich varied from twenty-six to 
fourteen inches, The pulley was held in place by stays on cither 
side and by shafts which engaged through a hole in the hub of 
the pulisy. The table cnea set remained stationary. Kext %~o 
each table was a carriare containing a enaft, in shich sas cut 
& Spirsl creeve and ts which was attached a frame carrying a 
knife shich serased the pulley. The knives gers attached to 
the grooved shafts and 46 the ghaft revolved the knives moved 
Very slowly acroes the face of the pulleys. Ts plece a knife 
in proper positicn the operater with one hand, by means of a 
erank at the outer end of the shaft, revclved the shaft and there- 


by moved the knife, At the inner end of the crocved shaft ~as a 
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wheel with cogs or teeth and at the end ef the driving sheft was 
a clutch with coge or teeth. Te couple the two shafts torether 
the clutch was moved against the wheel and when the te-th in the 
clutch engaged with the coge or teeth in the wheel the two 
Bhafte were coupled tesether and as the shaft revolved the 
knives were moved up and down on the face of the pulley. In 
sterting the lathe the cperater vith one hand, by means of the 
crank, revolved the shaft and when the knife was in proper posi- 
tion he shoved the clutch into place with the other hand, so 
thet it engexed with the wneel] and thereby the two shaftea 

were coupled together. 

Frem the evidence the jury might prorerly find that 
seme days before the sacecident some cf tne teeth in the wheel 
at the end of the grooved shaft were sorn andi broken, co that 
when the ciutch was thrown in it eeculc fly cut and the teo shafts 
thereby become disengaged and uncoupled. 

Plaintiff speke only the pelich language, but had 
picked up & few words cf enrlish und german. He, throurh 
Levicke, whe steke beth english and polish, complainad to Avlie, 
the assistant foreman, under whose immediate ccnirel and direc- 
tion he worked, that the geare were worn cut and the clutch 
would not etay in placs, and Aulie said he woule fix it. Tre 
daye ister. plaintiff epeke to Aulie about the defective condi- 
tion of the gear coupling appliance, vwsine 4 mixture ef gorman 
and onglieh, and Aulie again said, "2 will fix 14" and teld 
plaintiff to co on working. On the day of the aceident pisine 
tiff ugein complained to Aulis of the defective condition of 
the coupling appliance, again using a mixture ef enelish and 
german, and while he and Aulie were verkings at the lathe the 
clutch sprang cut and Auli¢ said that he would fix it and that 


plaintiff should ¢o on and work, Aulie then brovcht a pulley 
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enly fourteen inches in diameter and plaintiff adjusted the 
table and then, to set the greoved shaft in wetian, tock held 
ef the crank at the end @f the shaft with ons hand and the 
cluteh with the other and attempted te shore the clutch into 
Place, Then, according to plaintiff's testineny, "because the 
teeth were broken it sprung eut;s6o that my finger might not be 
erushed I quickly drew hack my hand", and it was caught in the 
epesil gears and the injuries scomplained of thereby inflicted. 
The specd gear wae only a few inches from the clutch when the 
table was sot for a fourteen inch pulley. 

The testimony cf plaintiff aa te hie complaints ts 
Aulie of the defective condition of the coupling sprliances, his 
promises to repair and his direetions to slaintiff to sentinue 
te work, is not contradicted, 

¥e find ne error in tke rulings of the court on ques- 
tions of avidence nor in the instructions given for plaintiff. 
The contention ef appallunt thst nlsintiff agsumed the riek, “be- 
esuse he was injured secre than Tour houre after it is claimed 
that defendant t promised to repair the lathe; the repairs undis- 
putahiy could have heen made within that Lansct® of time", can 
not be sustained. Whether eleintiff continued in amp leyment 
longer than a reasonable time a5 a question of fact for the 
Jury. 

Geett vy, Parlin 2nd Orenderf To., 245 111,450. 

On a careful exacination of the evidenes in the reeord 
¥e cannot say that the verdict was se clearly against the evie 
dance that the trial court erred in denying Acfendant's siotion 
for a new trial. 

Finding no error in the recerd, the judgment is af- 
firmed. 
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RANE PIMTER by FRAYK ’ J841.A. 74 
MAICAM, his next friend, f ) 
Defendant in Rrror, / ) 
f ERKOR TO MUNICIPAL COURT 
vee \ # 
a f ) OP CHICAGO. 
{ RUNTE BROTHERS, a corporation, ) 
. Plaintiff in Errer. ) 


% 
; 


UR. JUSTICE BROWN DRLIVERED TUR OPINION OF THE COURT, 
) 
The judment of £1000 attacked by this vrit of error 


was rendered by the Yunicipal Court of Chicago December 23, 

\ 
1911. It was entered on the verdiot of a jury in an action for 
damages for personel injuries suffered by the plaintiff Pinter 
while in the employ of the defentiant, Bunte EBrethers, a corporae- 
tion, through, ae was alleged in the amended statement of claem 
filed in the court below, the defendant's neglirence, 

The neglect specifically indicated in the plaintiff's 
arrument in thie court,defendinge the verdict and the judrment, 
ie the failure of the defendant properly to warn the plaintiff 
of, and instruct him how to avoid, 2» danger connected sith his 
amployment. 

Counsel for the olaintiff admit that the danger may 
have been obvicus, but insiet that the ecocurt, because of the 
Plaintiff's youth, his lrer of intelligence and of mental capa- 
city and hie inexperisance, -as richt in teavine to the jury the 
question whether he understeod ané aprreciated it. 

feunkel for the defendant maintain on the other hand 
that the plaintiff asevumed the risk of his employment and that 
the evidence was such that at the clcse of the plaintiff's 
case the trial Judee should have peremptorily instructed the 


eal jury to find for the defendant. 
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The rule of law in this State affecting the conten- 
tion is not doubtful. It was thue exvressed by us in Srace & 
Hyde Co. v, Sanborn, 124 Ill. App, 472: 


"If conceding to be true all that the evidence tends 
to prove in favor of the plaintiff it would be apparent to all 
reasonable minds that such dangers as the evidence thus tends 
to prove were incidental to and connected with his employment, 
that they were not concealed or latent, but patent and obvious, 
that they were not extracrdinary and unusval, but usual and in- 
cident to the business encaged in as conducted by the defend- 
ant, and exireted continuously during the plaintiff's employment, 
and if there is no evidence tending to show that plaintiff ever 
complained of them or that the defendant vromised to remedy 
them, or that plaintiff had been ordered to incur them by some 
particular and esrecial order at the time of the aecident, but 
on the contrary if is proven that he sae then engaged in the 
reguler line of his tuties and usval employment, and that he 
was of mature age and of ordinary strength and intellicence, 
then the question cf whether he underetood and appreciated the 
danger (such understanding and appreciation being recognized by 
the Supreme Court as essential elemente in the assumption of 
risk)) is anewered by ® conclusive presumption, and the assump- 
tion of risk by the plinintiff becomes a thing for the court to 


_ aBsert as a matter of lew, not a question of fact ts be left to 


the jury. In other cases it is for the jury to say whether 
the risk was assumed.* 


For the accuracy of this statement of the role we 
think Western Stone Co. v. Muacial, 196 Ill. 4382, Illinois 
Steel Co. v. Ryska, 200 111, 280, and o, & H. I. Re Re. Co. v. 
Heery, 203 T11., 429, and Pressed Vrick Co, v. Heininger, 421 T11. 
App, 524, + 146 Ill. 444, are authority. In the osse at bar 
we have to decide whather the court betow preperly iseft te the 
jury the question, "Did the nisintiff, in the sbsence of warn- 
ing and explanation, understand and apprecinte the danger which 
resulted in his injury?" 
The injury fer which the vlaintiff recovered was the 
loss of his rfeht hand thumb, 
While there is a conflict in the tustimony ae to some 
details, the jury might, we think, rearonacly find that the 
following were the facts relating to the accident. The plain- 


tiff was seventeen years of age and had worked for the defendant 
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corporation for about four months. Up to the day of the accident 
he had worked on a "etarch machine" used for the purpose of 
separatine candy from the starch in which het candy had been 
@ropped for the purpose of cooling. The hot candy would be 
gropped into trays filled with starch and after the candy had 
cooled the trays would be carried to the starch machine and an 
operator would dump the contents of the trays into a hoprer. 

The same operator would then place the empty trays upon "a 

chain conveyor" running in "a conveyor box", which was a part of 
the machine, This conveyor consisted of two chains running over 
sorocket wheels at the front and rear of the muchine, It car- 
ried the trays through te the rear of the machine, during which 
journey they would become filled again with the starch which had 


been separated in the machine from the candy. Another opsrator 


in each ons with a stick, and pils the trays thus filled with 
etarech uron each other to he afterward acain used to drop the 

hot candy in. In the mechine, but at a distance from the gonveyor 
bex, "as a spout from which the candy efter its sevaration from 
the starch peured cut into empty trays placed thore to reesive 

it. A third cperator in the worsing of the machine vould slace 
these empty trays under the spout and when they were filled with 


candy take them sway inte anether room, 


% 


* : 4s ran . > rs e4 ee yy 3 . 
rhe pleaintirr was from the time of His first employment 


rs 


until the morning of the accident engaced oniy in the work which 
is above ascribed to the third operator, tnat fa, teasing the 
traye filled with candy frow the spout inte anothar room. (This 
is denied, howavar, by the defendant.) The two other men working 
tn the maonine were respectively twenty-five and thirty years 

of are. They fed the machine, removed the trays filled 


with starch and cleaned the machine, This cleaning was rendered 
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necessary ones a day at least, so far as the conveyor box was 
concerned, by the fact that the chains and gearing wheels over 
which they ran became clorged up vith starch falling over the 
sides of the trays, which were carried along the conveyor through 
the machine, and filling the box. A brush wan used to remove 

the starch thus filling the box and clogeing the chains and 
wheels; but the cleaning was alvayr done when the machine was 
stopped either for the purpese or because the day's work was 
over. 

On the morning of the accident the machine we huve 
described was cut of order. There were several machines, how- 
ever, in the two rooms uesd by the defendants, doing the sane 
work, and the foreman of the defendant ordered the three operae 
tors who worked on it, including the plaintiff, te go to work 
on one of theee other machines which vas in the cther of the 
two rooms. According tc the stetement (berne cut by the evie 
dence) of the plaintiff in error - 

"This machine dia the same work and was operated in 
the same manner as the other, ‘The parts, horvever, we % 


r 
differently arranged. = * * x The ecenvervor instead of rune 
ning throuch the side of the machine ran throuch the enkhire 


near the bottom. Instead of having twe chains, the conveyor had 
one only, which carried croes pleces on which the trays rested. 
It was about five feet from the front tc the rear sprocket wheel 
and it took half a min te for the conveyor to run that distance. 
On the firat machine the belt shifter by which the machine was 
started and atopved war over the centre ef the front of ths ma-~ 
chine. On the second machine the helt shifter was at the nide.*® 
The plaintiff with the other two men beran to operate 
the machine (sich was already runnine) at half wust seven in 
the morning. At this machine, hevever, he vag enraged in dump- 
ing the trays filled with starch snd eandy into the hopper and 
Placing the empty trays on the chain sonveyor = the work before 
described as that of the first operator on the mactine he had been 


attending. The plaintiff was told by the foreman tc do this 
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work and that he must clean the machine when it beeave full of 
starch, and that there was a brush on top of the machine to be 
used fer that purpone, (This conversation is denied by the fore- 
man, but it seems to us from # consideration of the record that 
the jury might reasonably have found the plaintiff's version of 
the directions received by him to be correct.) 

About two hours after beginning his work on this second 
machine the plaintiff was cleaning the gearing on the conveyor 
box with this brush, the machine meanwhile running. While the 
Plaintiff was thus engaged the thumb of his right hand wae 
caught between the chain and uprocket and crushed so that sauputae 
tion was necessary. 

As we have eaxid, there is no insistent contention 
that the danger of injury in attempting to clean the running 
gear and conveyor box while the machine was running was not 
obvioun, but there ie «a dienute and « cenflict in the evidence 
as to what opportunitiee ef observation ansd chat experience, 
concerning the runring and the cleaning of the similar conveyor 
on this first machine the plaintiff had. 

The plaintiff teatified that he usver performed any 
duty, in connecticn with the first machine, bul that of carrying 
trays filled with caney from the machine inte another room. 
Several witnesses fer the defendant said they had seen him worke 
ine at each of the three stations on the machine. The plaintiff 
teatified he knew little about the method of cleaning the first 
machine, although he knew it vas cleaned once a week, an he 
thourht, whether *hen running or not he did not seem te know, 
There was testimony on the part of the defendant tending to shew 
that he must have known and that he setually did know shout these 
matters and that he had taken part in the cleaning of the con- 


veyor box and gearing on the first machine. The fereman teatie 
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fied that he waa the man who put the plaintiff to work on the 
first machine; thst he showed him "just once” the first day 

of plaintiff's werk how to put candy into the first machine, 
how to take it out at the other end and how to take the trays 
away and pile them up; but thet cn the morning that he set him 
to work on the second machine he said nothing ¢lse to the three 
men or cither of them but *You three fellows werk there," 

The defendant pointa out that the plaintiff's evidence 
is in some regpeets aprarsently contradictory and, as he arguas, 
disingenuous, eo thet little credence can be given it. 

The plaintiff vas undoubtedly of & low order cf inteli-- 
lLigence sid none testify cniy through an interpreter, and his 
evidence was tc that extent unsatisfactory; but the fury were 
the proper judges of ite credibility,as of that of ths 
witnesses. 

It is undisputed that the rlaintiff at the time he 
was employed wae a freshly arrived immigrant from a smell vil 
in Austrian Hunesry, where Khe had lived on @ farm and never 


io. wd 
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geen machinery, He had been employed in herding cart 
he was ten years cf are, had never been te eeheol, and vas un- 
able tc read or write. 
There have been twe trials af this cuse,in sach of 
which the jury returned a verdict 
The jury in the present trial wane, as we think, 
properly instructed ag ic the questiona of sontritvutery negii- 
gence and assumption of risk. They were further ineirunted that - 
fin the case of a minor or verson of imrature ace the Law makes 
1t the duty of the employer to instruct the servant as to the 
dangers of the employnent, if any, which the empleyer Knew, or 
by the exercise of ordinery cere mizht have known, and to show 


him the vay to avoid such danger, snd that the burden is on the 
Plaintiff to preve auch duty on the part of the defendant. If, 
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however, you believe from the evidence that the pisintiff's ex- 
perience on the first machine was such as to cause him to under- 
atand the method of operation of ths second machine, and the 
dangers conneoted therewith, then the defendant was not required 
to warn him cf such danger, 

The law alss requires a servant to exercise ordinary 
care and attention to learn the dangers which ars liable to 
beset him in hia work. x = x x If the plaintiff in this 
case by the exercise ef such care cn his part, just before 
and at the time in question, could have avoided the injury in 
question, then he cannot recover. The law, however, dices not 
require a person of immature age to exercise the pane depres of 
ears and cautien as a person of meture are. He is, however, 
required to exercise and is held to that derree of cars and 
caution that a person of his ace, intelligence, experience, ca- 
pacity and ability to comprehend danger and care for himself 
might reasonably exeroiss under like circumstances." 

We think these instructions, in connection with vhat 
Was otherwise said to the jury on the subjects of sontributory 
Negligence und sSesumption of risk, fsxirly oresented the cuestion 
that the jury hed to solve, and we do not think the court erred 
in refusing to inetruct the jury t+ find for the defendant. 

Wor, a@ithough the case on the facts was not free from 
aifficulty, was the verdict of thiz second jury, repeating that 
of another, in cur opinicn so sgeinst the clear weirkt of the 
6évicence, assuming the law to be rightly apprehended by them, 


that we should be justified in disturbing it om that ground, 


introduction of imexterial evidence - if it werg an error - was 
harmful cr injurious to the defendant, As counsel points out, 
the evidence chj¢ected to chaved that the hay, orphan thouch he 
was, had friends rather than wap dsstitute of them. Ths dgumares 
were certuinly not unwarrantably swelled by it, for they are not 
and could not be, in the court in which the action «as brourht, 
excessive for the injury suffered. 
The judement cf the Yunicipal Court is affirrved, 
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PLONDON PIELDETACK, 7: 
Plaintiff in Error, ) 
; RRROR TO THE SUPHRIOR COURT 
Vie . 
a OF COOK COUNTY. 
OHICAGO CITY RAILWAY ComPANY,  ) 
Defendant in Error. j ) 
\ i 
4 P; 
5 3 


WR. JUSTICE PROWN DLIVERED THE OPINION OF THe COURT, 


This writ of érror was sued cut to reverse a judement 
of nil capiat and for costes against the plaintiff in error here 
and plaintiff below, Plondon Pisldstack, in a suit broucht by 
him agsinet the “hicago City Railway Company, the defendant in 
errer here and defendant below, 

The suit was based on the sallered neglicence of the 
defendant company. The counts of the declaration con which the 
case went to trial thus describe the alleged neglicence and its 
results. The first count alleres that the Kail*eay Sorpany being 
in possession and control of and oparating a railway system, 
street cars and street car tracks along State etreet in “hicago 
at the intersectian of 45th street; that it was the custom of the 
defendant to stop its cars «xt or near 45th street; that the de- 
fendant had strovn and pilsd on and alone State etreet at this 
place, in close proximity te said street car tracks, large quene- 
tities of dirt, cinders anc other materials and had thereby 
raised the level of the ronxdhed ahove the level of the street 
car tracks and had constructed and left in the street a slanting 
Place from the level of said etreet so rained downward to the 
street car tracks; that the defendant then neglirentiy rlewed, 
shoved and threw large quantities of snow alone said street and 
upen said slanting place, which thereby became slippery and cov- 


ered with snow and ice and dangrorous to persense elichtine from 
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paid street cars; that the plaintiff, being in the employment 
of the defendant, was riding on one of its street cars along 
State street in a norbherly direction from his place of employ= 
ment towards his home as & passenger; that when aaid strest car 
reached the said place it caused the car to lessen its speed, and 
while it was moving slowly and the plaintiff, in the exercise of 
ordinary care for his own safety, was attempting to and was in 
the act of alighting from the said car, he stepped on said 
slanting portion of said street and by reason of the slippery 
and slanting condition of the same slipped and fell and was 
thereby thrown upon the ground and under said car, and that the 
wheels of said car ran over him, by reason of all which he was 
injured and became permanently crippled, 

The other fifteen counts do not materisliy differ in 
their sllegations from this one. 

Some mention a public crosswalk on the nortn side of 
45‘* street as intersecting State straet. Some omit the allega- 
tion concerning dirt and cinders and other materiale and allege 
the negligent piling of ice and snow hardenine inte ise at said 
intersection and along said strsat and orgassvalk. Some omit the 
allegation or recital that the plaintiff was in the employ of 
defendant and allege merely that he a5 & pResenrer. Others 
omit the allegation that he vasa a passenger and state only that he 
Was an employe and that the persons responecible for the negli- 
gence were not his fellow servante, Ry permutaticne and combhina- 
tione of these varying allegations the fiftcen ccounte art made 
uP. 

The cause was submitted to a jury, wich found a verdict 
for the defendant, on which the judgement attacked vy thie writ 
of error was, after a motion for o new trial and a motion in 


arrest had been denied, entered by the court. 
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A bill of exceptions is incorporated in the record 
which, while not purporting to cive all the evidence, contains 
all the testimony given on direct examination by the various 
witnesses adduced on each side. The cross-examination in each 
case is omitted, 

Ne contention is made that the verdict was contrary to 
the weight of the evidences, but the case of the plaintiff in 
errer in this ecurt is placed entirely on Rlleped error in 
giving to the jury certain instructions complained of, These 
instruetions ara these mumbered 7, 8, 9%, 10, 11, 17, #13, 
15, 18 and 19. They are discussed at length by ceunsel for 
both parties in their respective briefs herein, but it would 
be a useless undertaking for us in this opinion te atte=pt te 
follow the entire course of the arguments and disense or dise- 
tinguish the many cases cited in support of the reapective con- 
tentiore, The principsl cbhjections urced and our opinicn thereon 
will be briefly noted, To do this, hevever, so as to make this 
statement clear, it is necessary to recite somes of the instruce 
tions obieseted to in full and to sive abstracts of the others. 
Instruntion 7 is in full: 

"The Jury sre instructed that if they find from the 
evidence that the plaintiff at ‘emoted to alicht from the car in 
question while it was in motion and that his conduct in doing 50 
wag & want of ordinary care for “is own safety whien proximately 
contributed to the injury, then hs cannot reeover in this case." 
Instruction 8 is in full: 

"If it aprears from the evidences that the plaintiff 


attempted to alight from the car in question while it was in 
motion, and that his fall and injury were due te thet faet, and 


3 
r 
that such conduct on hie part was a want of ordinary care for 
his personal safety, then the jury are instructed that hs can 
ia 


not recover in this case and their verdiet should ba not cuikty." 


Instruction 9 in full is: 

"The jury are instructed that if it appears from the 
evidence that the car in which the plaintiff was ridine on the 
occasion in question was eloring toe stop an® 412 proceed regue 
larly to stop, and if they further believe from the evidence 
that the plaintiff did not weit for the car te come to a stop, 
but attempted to alight from it while it was in motion, and that 


* 
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such conduct on his part was neglirence and a want of ordinary 
eare for his own safety which proximately contributed to the 
injury in question, then the plaintiff cannot recover in this 
case and your verdict should be not euilty." 


Instruction 10 is the cenereal proposition that the jury are not 
required to believe any atatement to be a fact simply because a 
witness has sworn it to be, and concludes - 


“if after such consideration of all the avidence in the light of 
your own common obeszvation and experience as men in the affaires 
of life, you are unable to say that the slaintiif has proved by 
@& preponderance of the svidence that the injury occurred by 
reason of negligence on the part of the defendant Thicago City 
Railway Company, and that BE. A. VPieldstack was exercising ordi- 
nary care for hia own safety at or before the time of the aceci- 
dent, as explained in other inetructicns, then the jury should 
find the said defendant Chicago City Railway Company net guilty." 


Insiruction 11 in full is: 

"Ordinary care and predence is the exercise of that 
eare which every person of common prudence bestows upon his or 
her affairs and concerns and the prudence and vigilance wrich 
Treason and law require @ pereen to exercise for hie or her own 
safsty must be proportionate to the denger and exercised with 
reference to the situation and pesition such persen ia about to 
take or in whieh such person finds himeelf or herseif." 


Instructien 12 is in frill: 

"The court instructs the jury that while they are the 
judges of the credibility of the witnesser they heve no right to 
disregard the testimony of an unimpeacnhed witness, if eny, sworn 
en behalf of the defendant, simoly because such witneas woe or is 
an employe of the defendant and if is the duty of the jury te 
receive the testimeny of such witness in the light of all the 
evidence the same ag they would reesive the testimony of any 
other witness, and tc determine the eresdibiiity of such sploye 
by the seme principles and tests by which the determine the 
eredibility ef any other witness." 


Instruction 14 begins - 
*It ja not every accident that makes a railway company 
iiable for damages to the perssn injured by ita cars" ~- 


and then procecas te say that if so far as the defendant vas con- 
cerneag the accident was unavoidable, the jury should find it not 
guilty. 


Inetruction 15 is: 

“The court instructs that it was the duty of the plain= 
tiff to have used his faculties with ordinary and reasonable 
Gilirence and care on the occasion in guestion to avoid danger 
and injury to himaslf, and if you find from the svidence that he 
failed to do so, and that such failure was nevligence which cone 
tributed to the injury, then the plaintiff cannot recover from 
the defendant in this case," 
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Instruction 18 is similar to instruction 14 in the statement 
that if the accident happened through other causes than the neg- 
ligence of the defendant, there was no lisbility on its part. 

It begins - 

"It is not every accident that makes ® railroad company 
liable fcr demagec to a person injured gotting on or off one of 
ite cars.* 

Instruction 19 states the rule that in order to recover the bur- 
den is on the plaintiff both to prove the negligence cf the de- 
fendant and also that he himeelf was in the exercise of ordinary 
care for his own cafety. 

Against instructions 7, 8, 9, 14 and 18 one general 
objection in made by the plaintiff in orrer. It is that they 
are misleading in thie case beaause they were drawn on the theory 
that the neglicerce charred is the negligence of the defendant 
in the operation of its car, and therefore they tended io create 
a false isaue in the minde of the fury, 

We do not see why they were not preper instructions on 
the subject of due care on the part of the plaintiff. We alleged 
his own due care, the sllegation was material and he vas, in or- 
der to recover, obliged to prove it, whether it was the fault of 
the company in vendering the etrest dangerous or its favit in 
operating the car that caused the accident. 

Inatruction 14 is more open to the objection perhaps 
than the cthers, because it speaks of "a parasen injured by its 
cars", Fut we do not think it reversibly errenesus or that it 
could have misled the jury. The plaintiff was “injured by the 
car", although the nerlircence charred was not in its operation. 

Instruction 9 is made the subject of further particu- 
lar animadversion for several reasons, but we do not think the 


grounds are well assigned, Ye think the pesition of the defend- 
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; % 
ant's counsel is corrast, that "The inutruction left it to the 
jury to determine from all the evidence whether the plaintiff was 
injured by reason of the conditions that existed in the strest, 
or whether they ware the result of his own conduct in alichting 
from the car while it was in motion and without waiting until it 
was stopped, ans if vas, at the regular stopping place at that 
intersection," Indeed, after all is said, that was the sole 
question that the jury were beth actually and theoretically call- 
ed on to decide, and instructions cannot be properly called 
misleading that presented that queetion and the lew besring on 
it correctly. 

Inetructions 16 and 12 are on the teste to be applied 
by the jury to the weight of testimony. The particular objection 
as to 10 is that the name of B. A. Fieldsatack, ths plaintiff, 
was introduced into it. There is no fores in the objection, which 
is based on the expressions of the Supreme Court that a vitnses 
should not be singiesd out by name in an instruction for the pure 
pese of discrediting his testimony. The plaintiff's name ie not 


mentioned as a witness in this instruction, bui simply ss the 





Plaintiff. 

In instruction 12 the use of the werd "receive is 
objected to, end it is said that in the cxpression "it is Lhe 
duty of the jury to receive the testimony of such vitnessa®, it 
means, according te standard usage, "Yaudeit as true.® No verpen, 
we think, familiar with the Hnglish lenzuage, vould so under 


stand it in this connection. The meaning attributed te the word 


ros, 


*receive" by counsel is a secondary one, and the word would 
only be sco interpreted when the contest showed it to be used out 
Gf ite ordinary and primary sense, 


A somevhat similar objection, although se think better 
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founded, is made to the word "vigilance" in inetruction 11. We 
do not commend the use of the word, but we do not consider it 
reversible error or that it could be reasonably aupposed to have 
misicd the jury in this case. 

Tf, as counsel aays, "vigilance® ts sometimes defined 
ag alert and intent mental watchfulness in guarding against 
danger", it is also defined more often and mere sormmonly simply 
ae "care" or "prudence", 

It is also said that the plaintiffta duty to exercise 
care was not by the llth inetruction confined to the time and 
Place of the accident. We de not find it open to any objection 
on this ground. The instruction does not direct a verdict, hut 
siates an abstract propesition of law defining “ordinary care" and 
referring the definition, orcperly we think, “to the situstion 
and position" a perscn "is saheut to takem, in #hich he "finds 
himself". 

This last objection noted to instruction 11 is also 
maéé to instructions 15 and 19. Instruction 15 confines the 
feseription of the duty of the slainti‘f te "the oceasion in 
question", and inatruction 19 cavld not by any poseibility have 
been understood by the Jury te allude tc any other time, 

We think that the issuas were fairly presented to the 
jury and gse¢ no justification for disturbing the verdict, which 
is accordinely affirmed, 


AFT IPVED, 
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March Term, 1912, No.’ 
269 - 18309 
~. 


¥. M. INGHAM doing business A 
as N. ¥. INGHAM & COe, i 1 & be I. Ag 7 an 
Defendant in Zrrer, / § 
/ BREOR TO THE MUNICIPAL COURT 
V8. ; 
? OF CHICAGO, 
WERCHANSTS LITHOCRAPHING COMPANY, 


Plaintiff in Error. 


, 


) 
) 
) 
) 
) 
) 
) 
) 


WR. JUSTICE BROW DELIVERED THE OPINION OF THE COURT. 


This is a writ of error breught to reverse a judgment 
of the Municipal Court of Chicago for 2406.13 in favor of the 
defendant in error, Nettie MW. Ingham (doing business as ", ¥. 
Ingham & Co.) and against the plaintiff in error, Merchants 
Y.ithographing Company. The defendant in error was plaintiff be- 
low and sued for the price ef certain paper eold by her under 
the style of ©. ¥. Ingham & Company to the defendant ecerporation,. 
Her bill as shown by her statement of claim was made up as fol- 
lows: 

$4.20 Balance on a sale of Dee. 5, 1999, 
249.93 fer 1559 sheeta of white eggshell paper 
et 41.60 per theusand 
on a sale cf Cot. 21, 1910. 
$256.20 93 7000 sheets of Post Card paper et 
.60 per thousand 
a & wale of Dec. 2, 1910. 
The item of £4.20 wag weived or conceded by th? plain- 
and $256.20 were in- 


tiff cn the trial, but the itews of $49.92 


a 


< 


sisted on. They aggereruted $306.13, for which judement was 
» YFrendered by the trial Judes,whe tried the csee witheut a jury. 
There was no questicn ubeut the delivery of the pener 
churgsd for or its agreed price, but the defence was a counter 
“ elaim or set off, This counter claim was that the item of 


$49.93 was for paper which was warranted by the plaintiff to 
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be of such a character that it could be run and used on offset 
presses, but which turned out not to be of that character, and 
that on Cctober 14, 1910, a week vefore the delivery of the paper 
sonstituting the $49.93 item, there was delivered to defendant 

by the plaintiff 6254 sheets of the same character of paper 
(white egeshell art cardboard) at the sane price (£41.60) per 
thousand, and that this paper was similarly warranted and proved 
similariy inferior to the warranty, The defendant had paid for 
this lust mentioned paper $206.16, and now clsimed to be reim= 
bursed to that amount. It alse claimed - 

"That at the special inetance and request cf the 
Plaintiff’ the defendant company did, after delivering the in- 
ferior quelity of esxid paper, and that it could not be uned on 
the said offset presses, so to further expense and trouble in 
attempting te use up said paper end thereby relieve the plain- 
tiff from total loss of the said material, and that by reason 
or peid further endeavere te use up the said pepper defendant 
company was put to a great amount of expense, to-wit, 5 1/2 days 
of presse work at $26 ($110) and 8 large transfers at £5 each 
(440), Tetar #150," 

The arvrerate of these sums this claimed in set cff 
was $406.09, which set off against the plaintiff's claim of 
$306.13 would leave the plaintiff indebted to the defendant in 
the sum of £99.96, for which judgment in its favor should, ds- 
fendant maintains, have been rendered instead of the Judemant 
against it fer $396.14. 

Ths plaintiff alleged in answer to this claim of sat 
off, that the pauper dslivered vas not warranted to be suitable 
te be run and used on offset presses, and was of good quality; 
that she did not authorize the defendant to use said stack as 
siuted in said claim of set off; that defendant had destroved 
paid stock by printing one side before notifying olaintiff that 
it was unsaticfactory to it, and thereby made it impossible to 


return said stock, 


The court found the questions of fuet involved in 
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this case ~- whether there was any warranty of the character of 
the paper in the sales of October 14th and October 21st, 1910, 
and e failure of such warranty - against the defendant, and we 
do not see een for reversing his finding. 

The goodn described in the eet off were not manufac- 
tured by the plaintiff for the defenitant, but sold to it by 
sample, and we se2 no evidence that the bulk delivered was 
net equal to the sample. 

Ae to the implied warranty claimed of the adequacy 
ef the paner for the use designed, there is nething te show 
that the plaintiff or her salesman wae better qualified ia 
judge of the partioular fitness of the paper for it than vae 
the buyer, whe waa the representative of the defendant. “ere- 
over thare were questicns of fact whether the plaintiff's repre~- 
sentative or the plaintiff knew that the paper was beught for 
the purpose of printing on offset presses, ~ and even whether it 
was sufficiently proved that it was not reasonably fit for that 
purpose. . 

Ae to the express warranty centended for, iit was de- 
nied and there wae a direct conflict of evidence on the subject, 
on which the corresvondence and subsequent conduct of thea pare 
ties wers to be taken into saccount. 

We de not think we should be justified in disturbing this 
judgement and it is affirmed. 


AFFIRXED, 
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MAX GITTELSOW et al., 
Plaintiffs in Erfor, 
ERROR TO MUNICIPAL COURT 


OF CHICAGO, 


VS. ? 


FANNIE REICHMAN et al, 
Yefendants Yn Brror, 


; + 6) ean © j ; 
/ Se oy 6 


\ / 


\ ~ 


Ry STIR BROWN DELIVERED THE OPINION OF THE COURT. 


wa 


The judgment of nil capiat and for casts in this case 
against the plaintiffs must ba reversed and the cause remanded to 
the Municipal Court, The suit was for brokery commissinna on a 
sale or exchangs of real eatate, The jury were instructed to 
find fer the defendants, Thin was error, because the plaintiffs, 
in our opinion, made out o prima facie cuse, and it was not defeat- 
ed, ap the defendants contended and the court ruled, by the intro- 
Guction of a decree in a cause in equity to which the plaintiffs 
were not parties, ner by which, do we think, as defendants maine 
tain, they were bound because in privity with or represented by 
the actual partiées, 

It is not necessary nor within our legitimate function 
to pase herein on any ether question concerning the richts of the 
parties. The decreé wag inadmissible unless other evidcsnes than 
that produced in thin ease se conneeted the plaintiffs with it as 
to make it binding on them. 

If the facts which lec to the decree in chancery be- 
treen cther parties were sufficient to bar the plaintiffs from 
recevery, concerning which we express no opinion, they should 
have been proved as s defence in this case. 

The judgment is revers ed and the cause remanded to 
the Municipal Court. 


REVERSED AND REMANDED 


vt. 
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ALFRED A. HALLGREN, 
ppellée, 
Appeal from 


Circuit Court, 
Cook County. 


t > A T A. ‘¢ 


MR. JUSTICE McSURELY DELIVERED THE OPINION OF THE COURT. 


vs. P| 


JOHN E. COWLES et al., | 
Appellants. 


I ee eet 


Thie~4e0~a petition for a mechanic's lien, filed by 
Hallgren, the complainant, against John E. Cowles and George M. 
Groves, owners of an apartment building, constructed for them by 
the complainant. Other defendants to the petition were the trus- 


tee in a trust deed conveying the property, and the unknown own- 


a ers of notes secured thereby. Answers and replications being 


-filed, the cause was referred to a master in chancery, who after 
taking proof reported, recommending a lien for %4,300 with costs. 
Exceptions to the report were overruled by the court, and a dé- 
cree entered in accordance with the recommendations of the master, 
from which decree the defendants who own the premises have ap- 
pealed. 

That the complainant performed the work for which he 
claims a lien does not seem to be disputed, but defendants claim 
that the building wae not completed within the time stipulated in 
the contract, which was August 1, 1910, and also that no archi- 
tect's certificate for final payment was ever issued, as is said 
to be required by the contract before the final payment would 
become due. 

The master reported on the question of delay substan- 
tially as follows: that the complainant had the excavation for 
the building almost completed and had hauled considerable iron 
and other material on the ground, when it was agreed in writing, 


on January 14, 1910, that the commencement of the work sould be 
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postponed until the following year, it being provided that the work 
should not be taken up earlier than March and should be completed 
by Auguet 1, 1910; that the work was resumed in the latter part of 
March, 1910, and continued from that time until it was completed; 
that after the work was well along it was stopped by the city auth- 
orities on account of the building, as planned, not leaving suffi- 
cient space at the rear of the lot, and new plans had to be made 
and approved by the building department of the city before the 

work could progress; that the arrangement of partitions, closets 
and bookcases was changed frequently at the order of the owner of 
the property, entailing much delay; that the decorating was delay- 
ed in order that the individual tenants might select their own 
decorations; that the carpenters completed their work on September 
22, 1910; that the building was completed before the first day of 
October, 1910. These findings were also included in the decree. 

After giving consideration to the evidence, which it is 
unnecessary to recite in detail, we are of the opinion that these 
findings of fact were abundantly eupported by the testimony in the 
case. 

The claim that the delay in completing the building was 
occasioned in part only by the owner or the architect is not sup- 
ported by the evidence. It clearly appears that the owner Cowles 
was constantly changing and rechanging the work, and that thie 
caused the delay, and that the decorating was postponed at his re- 
quest so that the tenants might select what they desired. The 
chancellor held that the complainant could not be held accountable 
for any damage, if damage there was, caused by the completion of 
the contract being postponed beyond the first day of August, 1910; 
and this conclusion is justified by the evidence. 

It is urged that the contractor is liable for the rental 
value of the premises for the months of August and September, 1910, 
this being the period of delay in completing the building after 


the contract date of August lst. If, ae we have held, the con- 
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tractor was not responsible for this delay, he cannot be held for 
any loss of rent during this period; end furthermore, the evidence 
was that the ordinary renting seasons in Chicago commence on May 1 
and October 1, and that itis customary in renting flats in August 

or feptember to give concessions in the matter of rent to October 
lat. We see no reason to disagree with the conclusion of the court 
that no substantial lose in the rental value of the premises result- 
ed by reason of the building not being completed by August lst. 

It is urged that where a contract provides that payment 
to the contractor is to be made only on the certificate of the archi- 
tect, the contractor is not entitled to a lien except such certifi- 
cate has been issued, unless it can be shown that it is withheld 
by the fraud of the architect. It would be a sufficient answer to 
this claim for us to say that in the abstract of the contract made 
by appellants there is no such provision as is claimed with refer- 
ence to the time of payment. As abstracted, it appears only that 
the parties made a contract dated November 30, 1909, for the con- 
struction of a building to be completed on or before April 1, 1910. 
If appellants wished to rely on the terms of the contract they 
should have caused such provisions to appear in the proper place 
in the abstract of record. We cannot search the record to discover 
reasons for reversing the judgment. However, we find in the tes- 
timony that the complainant requested from the architect a certifi- 
cate for the final payment, which, for some reason that does not 
appear, wae not given to him. 

It is said that the decree must be reversed for the rea- 
son that no default was entered against the defendants described 
as the unknown holders and owners of the notes secured by the trust 
deed above referred to, and that in any event it was error for the 
trial court to fail in fixing the rights of these parties in the 
decree. 


In Geffinger v. Kliewer, 227 Ill. 598 (601), the court 
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said: "It further appears that certain parties defendant made no 
answer and no order of default was entered against them. Appellant 
assigns this as error. The defendants referred to are not parties 
to this appeal and have no consideration here. Their situation and 
interest in no way affect the rights of this appellant and cannot 
be successfully urged by him as grounds for reversal." See also 
Portones v. Badenoch, 132 Ill. 377. 

Other points are presented, which have received our con- 
sideration but are not of sufficient importance to justify a re- 
versal. 

Concluding as we do, that the decree of the chancellor 
was in accordance with justice and equity, it will not be disturbed 
but will be affizxmed. 

AFFIRMED. 
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ANNIE DUNWE, ) 
Appallee, 
| t, TROY CIRCUIT COURT, 
VBe 3 
\ ) cook cOUNTY. 
PRANK BERWARDY, 


Appellant. 


4, 
, 
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NR. ities led DELIVERED THE OPINION OF THE COURT. 


we 


Annie Dunne, hereinafter called plaintiff, brought 
suit agsinet Frank Bernardy, hereinafter called defendant, in 
trespass on case. The jury returned #2 verdict awarding her 
$150 for damages, and judgment was entered thereon, which de- 
fendant asks this court to reverse. 

To support her declaration plaintiff introduced testi- 
mony tending to show that curing an eltercation between the de- 
fendant and the plaintiff's husband, in which plaintiff was ate 
temptince to be a peacemeker, the defendant esvit tobacco juice 
in her face and upon her clothes. This is the story ef the 
Plaintiff and in substance of six cther sye witnesses. 

The defendant ed rita the altereation with plaintiff's 
husband but denies that he srit on plaintiff, and in this he is 
corroborated by three other eye witnesses, and the testimony of 
two other witnesses, who say that after the alleged occurrence 
they saw no tobacco anit on the plaintiff. 

In this state of the teetinony it was peculiarly for 
the jury to determine which story was to be believed, and from 
our examination of the record we are unable to say that the cone 
clusion cf the jury to credit plaintiff's weraion of the affair 


is not warranted by the evidence. 
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Complaint is made of the inflwmsetery remarks of the 
attorney for plaintiff in his epeech te the jury. ‘The remarks, 
which appear at some length in the abatreact, ure highly improper, 
end sould justify a reversal if it was not manifest that their 
dntempcrance worked rather te the disedvantage of the plaintiff 
than to the defendant. The ad damnum in plaintiff's declaration 
was $5,900, and amone other things plaintiff's attorney told the 
jury that this amount was "not tea much." The amount of the 
verdict, $150, indicates that the jury was not influenced to the 
prejudice of the defendant by anything said by plaintiff's ate 
torney, and therefore a reversal weld not be justified, City 
of Salem v, VYabster, 192 Ill. 349. 

Fearly all of the witnessea testifying upon the trial 
were related to each other, and the disturbance in guestion fol- 
lowed a verdict favcratle to one branch of the family in a family 

isagreement which had been carried into the cvurtse. This may 
have influenced the jury in returning such a small verdict. 

Seeing no reason to disturb the verdict, and there being 
nG reversible errers upon the trial, the judgment will be af- 
firmed. 


AFFIRMED. 
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Flaintiff in Brrore 


VS. ; Error to Sangamon, 


S.A.Gibson. , A.C.Gibson, 


vss 


SS ee j (ae oi. 12 


Illinois National Bank and 
H, Merriam, ———- = 


Defendants in Error 


G.A,Gibson, J.Francis Miller, 


‘ 


Fhilbrick, J.< 
This is an action on the case originally broucht by 
‘plaintiff acainst S.A.Bibson, A.C.Gibson, & C.A.Gibson, J.Francis 
Miller, Illinois National Bank and A, alecedagit st) pelew +eqpiied 
fin a vertict finding the Illinois National Bank, H. Merriam and J. 
| Francis Miller, not guilty under direction of the court, The jury 
failed to agree as to the cuilt of the Gibsons, After a motion for 
@ new trial had been denied as to J.Francis Willer, the Illinois 
National Bank and H, Merriam, plaintiff dismissed his cause of ace 
tion as acainst the etbanies Judgment was rendered on the verdict 
in favor of Miller, the Illinois National Bank and Merriam; plaintiff! 
in error prosceutes this writ of error to reverse that judgment, 
Beeuavacs: A.C.Gibson and G.A.Gibson, owned the capi- 
tal stock of the Gibson Gear Manufacturing Company, a corporation. 
They were engaged in business in the city of Springfield, and did 
their banking business with the Illigjois National Bank. “Plaintiff 
in error a number of years ago had been acquainted with the Gibsons 
in Ohio, the acquaintance was renewed upon a visit to Springfield, 
he visited and inspected their manufaciuring plant, and the Gibsons 
invited him to purchase of them certain stock held by them in the 
Gibson Gear Manufacturing Geupany. Flaintiff in error insists that 


_ he knew nothing of the business affairs of the Gibson Gear Manuface- 
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turing Company and was referred by the Gibsons to the Illinois Nate- 
axmnakx ional Bank for the purpose of ascertaining its financial stand 
ing and the general character and prospects of the business of the 
corporation, and that in pursuance of the reference xm@m so given 
him he went to the Illinois National Bank, interviewed its officers 
and was informed by them that the Gibson Gear Manufacturing Company 
| was a prosperous concern,aaways made goo@ with them and was consid= 
ered xk by them as a good and profitable investment; that the bank 
informed him that the Gibsons were indebted to it in the sum of 
Four Thousand Dollars upon notes; and he further insists that after 
_ making this investigation of the Gibson Gear Manufacturing Company, 
, and upon the statements made by the Gibsons, that if he would in- 
a five thousamd dollars in their business they could pay off all 
| their outstanding indebtedness, being the four t~housand in notes 
held by the Illinois National Bank, and would have one thousand 
dollars left with which to transact their business, and that they 
were in need of ready money for that purpose. That, relying upon 
the pepresentations of the Gibsons and the statematts made by the 
| bank, plaintiff knowing nothing of the condition of the corporation 
other than that obtained from thése sources, and relying upon the 
same , disposed of a mortgage held by him to raise the amount nece 
| essary, and made the investment, that the representations were false 
| and fraudulent and the parties knew them to be such, That instead 
of being indebted to the bank in xmmeg notes to the amount of four 
thousand dollars, there was in addition to the four thousand dole 
lar note between five and six thousand dollars overdraft at that time 
of which he was not informed, that other indebtedness existed which 
rendered the corporation insolvent, that the statefients were all un 
true, false end fraudulent and known to be so by the parties making 
_them, and relying upon them he invested five thousand dollars in the 
corporation, and that within a few months thereafter it was declared 


| bankrupt, whereby and by reason of the premises he lost his money. 





a 


. 
‘ 
het * 
Aa 
Py 
a 
~ v 
52 
‘ 
a 
set ” 








Lanok 











=32 


The cause having teen dismissed by plaintiff as to the Gibsons, 
the only question involved now is whgther or not the record disclos- 
es a cause of action as against Millef, The Illinois National Bank 
and Merriam, and whether or not the trial court erred in directing 
a verdict in their favor, 

The record discloses that plaintiff in error had known the Gib- 
sons for a long time, belonged to the same church which they did, 
and upon his visit to Springfield he met these parties, they renewed 
the old acquaintance, and they invited him to invest in the ¢ apital 
stock of their company, that upon repre sentat iongand statements made 
by them he determined te make the investment, thet he was referred to 
the Illinois National Bank by the Gabsons, that he called upon Mr, 
Merriam, the cashie@ of the Illinois National Bank, and informed 
him that he was cogtemplating making an investment in the stock of 
this company and talked with him concerning the condition and pros= 
pects of the company. The most that can be said of the statements 
and representations made by Mr. Merriam is that they were mere exe 
pressions of opinion, that he made no positive statement§to plain= 
tiff in error as to the condition of the corporation, its worth 
or financial responsibility, and that the information he obtained fro 
from the bank regarding this corporation was after he had determined 
to make the investment and after he notified them that he had made 
@ raise of the money with which to make the investment. Under these 
conditions, it was impossible for him to have relied upon the state= 
ments of Mr. Marriam in determining the question of making the 
Rciatment', 

Having arrived at this conclusion from this record, it is un=- 
necessary for us to pass upon any other questions raised. 

The trial court did not error in directing a verdict in favor 
of defendm ts in error, Miller, the Illinois National Bank, and 


Merriam, The judgment is affirmede 


AFFIRMWED. 
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Mons t e | 184 1.A.16 3 


vs. ; from County Court of Shelby, 


avid a, Sanner., ‘ 
Appellante, 


7 “i 


pinion, Crei:hton, J, \ 


ane Je Kauffman, 












need before a justice of the peace to 
f @ balance claimed to be due upon a tiling contract. Judge 
eat was rendered by the justice in favor of the appellee , in the 
a of $232., and costs of suit, Appellant appealed from such Judge 
. to the County Court of Shelby County, where the cause was again 
; a, by the court and a jury, and a verdict and judgment in favor 
“appellee ama xxx and avainst appellant, in the sum of $117.92" ‘ 


and costs of suit, was rendered, 






From this judgment an appeal has been perfected by the ape 
Pellant, thus bringing the record before us for xuvtkeue ranean 
The question in controversy in the Cause, grew out of a 
peatract for tiling certain lands of the appellant, and said contract 
is as follows; 


Cember, A wDe 1910, at Findlay, BAAR e by and between Servian J, 


é 


I This agreement made and entered into this 7¢th= day of De- 
r Kauffman, of Arthur, aia party of “the first part, and David G. 


4 


aner, of Bethany, Illinois, | party of the sccond part, witnessethp; 
Tt at for and in consideration of the agreements of the second party 


said 
hereinafter contained, to be kept and performed by him, the first 





ty agrees to dig and lay tile on the farm of the sccond party, 
located in section twenty-five, township thirteen, range saat ef the 
9td. F.M.e, Shelby county, Illinois, at the following ratess Bicht 
- tile at 12 a per red for eachfoot in depth; six inch tile at 


Yo. per rod for eaoh fot in depth; five inch tile at 100, per 
| for each foot in depth; 
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on the 5 and 6 inoh tile above price toeapply up to and including a 


{ 


depth of three feet, and xm ici) per rod per inch above 5 feet in 
depth; aii work to be done in @ satisfactory manner, and as soun as 


‘the weather and other conditions beyond control will permit, 


dun In consideration of the hereinbefore agreements of the first 


L 


party toee be kept and performed by him, the saia second party agrees 


to pay to the first party as follows: As fast as ditch is dug to 4 
é 
i 








extent of 100 rods the same is to be inspected and if satisface 













. «a 
tory accepted and a payment of 75 per cent of the amount due on said | 





iteoh is to be paid, when all of said diteh is completed and ace 
cepted the balance remaining is to be paid. Farty of the eecond part — 
to furnish feed and barn room for first party's teams and to furnish : 


, convenient spot of land close to water without charge, ee 
It is further specifically understood and acreed by and between 
© - ' : 
she parties hereto that .eceeee and that all the benefits and ( 


us 


agreeuents herein contained shall inure to and be binding on the SS 
heirs, exccutors, administrators and assigns of both parties, 
In witness," etc , 


. Aftet the written contract above quoted was entered into, 
some changes were made by oral agreement, and this controversy is 


largely cue to xk such chances. 





| 

| ¥ Upon the question of faot submitted to the jury we are inclin- 
@d to the epinion that the appellee's contention is supported by a 
fair preponderanoe of the evidence, and that the verdict and judge 


Ment in this oase are right and just. 
7 | 
Objection is made by the appellant to certain instruc- 


tions, two of whioh were modified by the court and given on the part 


| 
(of appellant, and one which was given at the request of the appellee z 






While it is true that these instructions are open to criticisn, 
we do not think they had an unaue influence upon the minds of the 
jury. The jury seems to have reached a correct conclusion from all 
of the evidence, and ths judgment of the court was properly rendered 
Courts will not reverse a cause merely because of some irregu= 


arity during the trial, if from all of the facts and circwnstances 
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in the record it can be seen that equal and exact justice hag 


been done, 
Believing that no prejudicial error was committed by the 


court in the trial of the cause, and believing that justice 
has been done, the judgment appealed from must be and is affirmed, 


we 


AFPFIRWED, 
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Alva J. Hendricks, Appellee, 





VSe 
William F. Roley, A 


A=ppeal from Shelby. 
Mant, 
Opinion, CREIGHTON/J. 1 8 4. TCAs 1 64 
\ be 

This was a suit brought by appellee against appellent 
to recover $500 desienated as liquidated damages due, and the 
value of certain perecnal property turned over to appellant 
under a written contract for the exchanze of real estate and 
personal property. 

The declaration contained one count, with the common 
counts, and this count, is, in substance, a9 follows: that on 
the 22nd day of Aurust, 1910, the appellant entered into a 
sontract with plaintiff, to-wit: 

"This agreement, entered into by and between @. TF. Roley 
as party of the first pert, and A. J. Hendricks, as party of the 
second part, witnesseth, that the seid party of the first part 
has this day bargeined and sold, and by these presents does 

; . bargain, sell and agree to convey by a good and sufficient deed 
within ton days from the date hereof, the following real 
estate in Clay County, State of [Tllinois, to-wit: 255 acres of 
land being all the leni owned by hin in that county at the 
present date, land incumbered to the extent of ~8000, plus 
interest from Jan. 10, 1910, on the $8000.00. It is herehy 
agreed that said party of the second mart is to pay to said 
party of the first part as the purehase price of said real 
estate, the following property: 107 acres of land in Okew Tp., 
together with the following: 8 buggies, one surrey, 1 wagon, 

2 sets double harness, 5 sets single harness, 1 clipper, two 


FA 
a, collars, office fixtures, etc., six horses and 7300.00 in cash 
_ and one bay stallion and feed in barn. 
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Said party of the first part reserves the following crops 
growing on said real estate. All crops growing on it this 
season. Possession of the real estate to be given immediately. 
Deeds to be made and delivered on or before the first day of 
September, 1910. Said party of the first part hereby agrees 
to furnish seid party of the second part an abstract of title 
showing perfect title thereto; as does also party of the second 
part to pary of the first part. Should said abstracts show 
perfect title said purchase price is to be paid in the manner 
eaforeseid. Should abstracts not show perfect title parties 
are granted two months in which to perfect same. Should the 
abstracts disclose a title so defective that same camot be 
made perfect, then this contract shall be void and any and all 
sums of money paid hereunder shall be repaid to the party of the 
second part. Should either party to this contract fail, neglect 
or refuse to comply with each and every material agreement 
herein contsined on his part to be performed, the perty so in 
default shall forfeit and pay over to the party not in default 
as liquidated damages the sum of Five Hundred Dollars, which 
has been put up this day by cach party as forfeit money in tpe 
hands of F. J. Snapp." 

And plaintiff avers that in pursuence of said contract he then 
ang there delivered the imnediate possession of the personal 


~ 


property and the 107 acres of land described in the contract, 
to the appellant, but that appellant feiled end refused to 
deliver possession of the 235 acres of land lylng in Clay . 
county, as provided in said contract, or to execute and deliver 
a warranty deed or furnish s perfect abstract of title to the 
game, end becsuse of sald failure the appellant became liable 
to pay to the appellee the said gum of $500., forfeit soney 


provided in said contract, and by means whereof the appellant 
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also became liable to pay to the appellee the value of tho 
peragonal property which he received of the appellee under the 
said contract, of the value of $1,500. 

A plea of the general isme and two special pleas 
were filed by appellant. 

A trial was had before the court and a jury, and a 
verdict and judgment in favor of appellee was entered, in the 
sum of $940, ani costs of suit, and thereupon the aprellent preyea 
was granted and rerfected this appeal, bringiny tho record before 
this court for review. 

Appellee contends that under the terns of the contract 
here involved, the appellant was to make and deliver him a 
warranty deed ani an abstract showine the title to the land to 
be free ani clear of all incumbronces, md cites a long List of 
authorities in support of his position. “e eannet arree with 
this contention, in this respect. The contract entered inte between 
the parties, while somewhat vacue, when construed tocether with 
all of the evidence in this record, clearly shows to cur ninds, 
that appelloe was to take the 235 acres of land sabject to an 
incumbranee of {6,000, torethor with the accumulated interest 
thereon. In other words, the $8,000 incumbrence waa = part of 
the purchase price which appellee, undér his contract, arreed to 
pay for the lands in question. 

On the other hand, appellant contends that recovery 
cannot be had arainst him for the reason appellee 414 not comply 
with the torms of hia contract, and therefere appellant has the 
legal rieht to retain all of the personal property delivered to 
him as part payment of the vurchese price of his farm, and cites 
& long list of authorities in favor of his contention. 

Whatever mey be seid as to the rule of lsw announced 
in seid authorities, the game are not applicable to the 


questions raised on the record in this case. ere appellent 
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contracted to furnish appellee a warranty deed and an abstract 
showing perfect title and to five imiediate possession 

the 235 acres of lend in question, in consideration that he 
received the personal property as a part of the purchase price. 
Appellant feiled to show a perfect title to the land by his 
abstract. His first effort, so far as this record shows, did 
not show any patent from the United States as to this land. 
This abstract was submitted to appellee and specific objections 
were filed thereto, among which special attention was called 

to unsatisfied mortgages which aggregated much more than the 
$8,000, specified in the contract, torether with other 
objections, and the abstract was returned to appellant. Sometime 
afterward, possibly within the time specified in the contract, 
appellant claims that he returned the abstract to Keller & Leathers 
office, the place desienoted for the deposit of the deeds and 
abstracts, for examination. 

Appellee contends thet he did not see or hesr of the 
abstract after the first time he returned it to appellant. 
Whether he did or not, it is evident from the record here, that 
at the time the corrected abstract was claimed to have been 


returned, thore yet remnined of record @m unsatisfied mortgages 


amounting to 9500-00 while the contract recites the encumbrance 
as 8000.- with accrued interest: ; 


It is contended by eppellant Mee buts, 1500, Urteaceg 
had been paid by him, although not satisfied of record. This, 
undoubtedly was true, as disclosed at the trial of this cause, 
but we fail to find that this fact appeared in either of the 
abstracts, or was made known to appellee before the beginning 
of this suit. 


fhe record fails to show that any deed was ever made 


or delivered to appellee by appellant to this lend, as was 
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required by the contract. One who secks to invoke the rule 
announced by appellant, above referred to, must first offer to 
comply in full with his part of the contract. This appellant 
aid not do. 

Appellant contends furthor, that appollee fo ied to 
give him possession of the 107 acres of land, and that he 
failed to doliver the deed to the sam. In this contention 
appellent ia mistaken, because the evidence of the appellant 
himself, in this record, shows that he admitted that appellee 
came to him several days after the personal property had been 
delivered to appellant, and asked and obtained leave from 
appellant for his, appellee's, stock te remain in the pasture 
on the said farm for as short time. Zach of these parties at that 
time, we assume, considered the deal would be completed in all 
respects. So far as appellee is concerned lt is evident he 
regerded the tiile to his land had vassed to appellant, otherwise 
he would not have asked appellant's permission to allow his 
stock to romain upon the form. 

Within two or threo days after the contract in question 
had been siened, appellee delivered over te appellant the 
personal property described in seid contract, and also the 
posseasion of his farm. 5o fer as the title to appellec's form 
is concerned, this record does not dlaclove there was any 
complaint. Inmediately after turnins over the farm and the 
personal property to appollant, appellee went to Clay vounty 
to look after the fern he was to receive, sand found a tenent 
upon the same who refused to vive possession, and who Glaimed 
his lease hed not expired. Appellent contonds that the clause 
in the contract of exchanze which reserved to himself the 
erowing crops, annuls the other cleuse in the contract which 


provides for the immediate possession. 























afr: et <toyat of stiees ove a sh al taht ant ve acho 

oF aekte sale — 22? bene whee: aio dn , Pat Loage ‘oS oommancs 
funtion G26? -fongfave oft Te teen Ole hee, tte at weane 
6? SecSick goifaui 13 datg (Pots wet eiershano tsaL.toggh i Ke 

ox duis tae , duel to epries TOL add te mo Loaenneg aia s 
nedine des oh nt ee ont. oF wom we counted ot» 

fm LL oren en? To aumeddwe vate etal mot. faiorinds in, " 
salisog dnitt have fake ot tutth geode greenest apy, at 4% 
AON fed wre qesg fereene mit rot reed Lexeven mis 08 4 
Et wen! Sencatdo bag rasta, bes deeddonda ov bern 
mites.ad? «i nies oF Soot pe nolioaga Hit BOR mal 
S642 oe welisar anal? to fam, «mh? Sygate a ‘ort ema, Mas vd 
Lia tub Antoine ait Shere fans 2 wera vAteupe cil bee | 


Ho - 


akakaliie dediseds xt ne ape yin Sek ats or ‘a sda ey 
At was tee Pt ae tg deaser: my ot masons bodes owas ete od 
osenatt “on a0, gst, ms 

mh crop ah poniriave ft pete meat omnia + Cia ho 
thy tink tages ot xr Nae ob aeshogge .peavke ond fi 
afd oute ham .ouectaod. Chew aut ped Panne etaaeone son 
Wie a enttouys of alved. ode ae. agk a ree. oad t'aa 
Ri nage MBO He Sogiprthr waa wah araoes ate 
ead: Dre exer Oy teee ppd meget sa Phe sletehientet. wt 
cannes Wess a8 tate gor LLncyan n SORES tie av eden 
aiiest a tyres Feu cov twas OF name met anate Laid ite a 
bemiely ox q Sew (OL Deon sey debe pt Soniser pee om ang 
gayale af} dnt? wb tie, jo Cased PocaGia Dtee HOR dad ¢ 
On? Bhowald ov idl alee! dose onasestasio Ne toa ont at aa 
pity aetinoc oc a Gusto rosso ote eionctm Oxo vatvery | j 


soe ine sieehaeehe vets 10% gobi 


Pe 


_ 


a 


Pie) s ae 


b= 


We do not understand that to be the law. When two 
clauses in a contract are antagonistic in part only, they 
should be enforced in such parts as are not in conflict. The 
reservation of the growing crops gave appellant the right to 
such portions of the farm as then had growing crops thereon, 
for the purpose of harvesting and removing such erops. 
Appellant's rights on that farm, under the terms of the contract, 
were for the purposes of inzress and egress to look after, 
harvest and remove the crops ani thet only. ‘The residue and 
@11 othor parts of the farm, under the terms of this contract, 
if it hed been carried out, would have gone imwdiately to 
appellee. 

Appellant, foiling to comply with his portion of 
the contract, is in no condition to insist upon a forfeiture 
by appellee of the partial payment medo by him by the delivery 
of the personal property. 

This declaration seeks to recover for the velue of 
the stock turned over to appellant and for the forfeiture of 
$500, as provided by the contract. There is no proof in this 
record upon which to base a verdict for the forfeiture of .500 
end we assume thet the court below so held, as no complaint is 
here made es to thet item. 

The personal property delivered by apne Llee to the 
appellant consisted of seven head of horses, eirht hugerys, one 
gurrey, seven seta of horness, office fixtures an) feed in the 
barn. A number ef witnesses expreseed their opinions on the 
witness stand as to the value of the property, and the proof 
ia abundant to sustain the velue thereof as fixed by the verdict 
of the jury and the judgment of the court. 

Appellant advertised and sold a portion of this 
property in the town of Findlay, where it was located, upon 


short notice, and received a smaller amount than aome witnesses 
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fixed as the value of the property sold. He, however, took 
awey with him, and did not sell, four of the horses, one of 
which was a stallion estimated to be worth about $365. 
Besides these, appellant took other property of some considerable 
value. From the whole evidence we conclude the judgment herein 
is-not excessive, and that the property wes clearly shown to be 
of that value. This property was retained and converted to the 
use and benefit of the appellant wrorefully, and he is liable 
for the value thoreof. 

A careful examination of the instructions complained 


of leads us to believe that no substantial error was committed 


by the court in pessing upon them. 
Finding no reversible error in this record, and 
beléeving that substantial justice has been done, the judgment 


is affirmed. 
JUDGMENT AFFIRMED. 
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Bi. vs. 3 APPRAL MACOUF IN, 
The National Bank of Benld : 
E.. poeddates 1841.A.184 
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Opinion, ereichtbn, J. | 
a an was a suit b 
‘pin County by the appellee, by 

‘The declaration as finally am 


ma 
iD 





m in the Cirouit Court of Macoue 


xt friend, against the appeliant. 







ded, contained one count, and, in sub- 
stance, alleges that appedient left a radiator standing outside of 
its bank building on the sidewalk, parallel with the building, and 
‘permitted the same to remain there for a long space of time; that 
said radiator weighed about one thousand pounds, stood on four feet 
“about mine inches apert one way and four feet apart the other, ani 
that said radiator was left standing in an unsafe conditien; that 
the plaintiff, appellee here, was a child ef tender years, to-wit; 
ef the mugger ace of fourteen years, and without ability, because of 
his age, to exercise ordinary oare for im his own safety; that ape 
| pellee went up to the said radiator and pushed or rocked it and it 
fell over on him and hurt his leg, eto 
Fleas of the general issue was filed and issue reer a The 

: cause was heard by the court and a jury, anc a verdiot and judcment 
in favor of appellee in the sum of $5,000, and costs was awarded, 
: and an appeal was perfected to this sens : 
a The material facts may be stated as foliows;e She appellant is a 
| Wational Bank, anc was occupying @ brick building in the Village of 
| Benld, fronting south on the Main street thereof, which had a cement 
| walk running east and west and ea side street, with coment walk, rune 

ming north and scuth; that the walk adjoined the building on she east 
| anc extended out in the street about nine feet , with the usual slope 


to the strect. The bank was making some changes in the interior 


of its building and had employed carpenters for that purpose, and 
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was alse changing the plumbing and heating arrangements » Md con= 
tracted this work to the Benld Hardware Company for the sam of 

| $88, Under their contract the Hardware Company removed the radiator 
| in questien and placed it out on the sidewalk en the east side of 
the building, near the building , in an upright position, where it 
had remained fer from three to four weeks, The radiator was about 
three feet high and four feet long and weighed about five or six 
hundred pounds, While in this positien appellee, who was above the 
age of fourteen years, chanced to pass that way and gave the radigqe= 
ter a push and rocked it back and then forward and it fell toward 
him and caught and broke one of his legs,and“thé break or the un= 
‘ekillful treatment and setting of the limb, caused a permanent ine 
jury. The appellee was mentally. and phy sically an average boy of 
his cea He had attended sohool curing the schocl year and, at the 
time, was taking work in both the seventh and eighth grades, and ae- 
cording cpa to the evidence of his teachers » Was well up with 
his classes, He had beem a resident of the xkkkageifer villace for 





five years and knew every business mam house and street in the vile 
lage and engaged in the games at school, fished, swam and, in fact, 
took the part of @ fourteen or fifteen year old boy in the amusements 
of the village, 
The vital questien raised by this record is, was the appellee of 
Such tender years as to render him incapable of knowing and realie# 
Bing the canger arising from his act at the time of his injury, and 
te excuse him from the exercise of reasonable care for his ewn safee= 
ty? 
It is earnestly contended by appeliee that there is no presump- 
tien of capacity to know and avoid danger in the case of a child 
ef fourteen, but that his capacity is to be determined by the jury 
from all of the facts and circumstances if the case, 
Granting this to be the ee law, the question of the liabili- 


of the appellant in this case, does not turn mxax upon the age 
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alone, but upon whether under all ef the evidence, this bey, at 
fourteen years of age was capable of realizing the probable conse« 
quences of his act at the time and before the injury. The wunenkxané 


uncontradicted evidence in this record shows that appellee was a 


healthy, bright, energetio boy; that he engaged in all of the sports 


and amusements of the village; that he fished, swam, and worked akmt 
about his home, as required by his parents; that he attended sehool 
regularly and under stood and recited his lessons well and wis, at the 
time of his injury, taking work in buth the seventh and eichth 
grades of the school and was fully am up with his classes that he 
was familiar with every business house in the village and had trave 
elled on the rail road trains and the trolley lines. 

This evidence discloses te our minds -hat fact that the appele 
lee, who was fourteem years of age, had as much or wore emperience, 
educatien, intellect and general knowledge » than the average foure 
teen year old bey, Appellee'g act in pushing the radiator was due 
either to mischicf or unthoughtedness, Therefore, ve cannet agree 
with the contention on the part ef the sppelle that the accident 
was due to his tender years or lack of knowledge, 

It is urged on ibehalfof appellee that it is the prevince of the 
jury to pass upon appeliec's ability te know and understand the prob- 
able consequences of his act. That may be admitted, as a g neral 
rule, but the auty of this court, in reviewing the record on appeal, 
is to pass upon guestions of fact where the evidence is clear and 
undisputed as well as questions of law, anc to determine from all 
ef the evicence whether the jury was justified in reaching a given ex 
Conciusien, 

in this case it was a duty imposed upon the plaintiff, appeliee, 
by the lew of our State, tc make out his case by a fair preponder= 


ance or the evicence, If he failed so to do, he shoula not have 


4 


Tecovered the judzment. 


In our judgment he completely faiied to show any fact or cire- 


¢@umstance which in any way leads te the conclusien that he was not 
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of sufficient age, exp rience amd intelligenceto understand the 
probable consequences of his act at the time he received the injue 
ry complained of, 

| Therefore, the Judgmaat appealed from is eevetena, 

. k REVERSED 


Finding of fact: We find , as a fact, that appellee was capable of 
knowing and understanding the consequences of his owm act at the 
time of receiving his injury, and he was injured in consequence of 


his own negligence. 
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somes Burbridge, 
Appeliant., 


e Vs. Appealffrom Macon, 

gage a. aa 5 
1841.A4.18 
Opinion, Creighton, J. | f 





This was an ion of cebt egun in the Circuit Court of 


‘Macon county by the appel the appellees, to reoover up- 
on an attachment bond. A trial way/hed in said court, and at the 


ve a peremptory instruction, di- 






_ close of the *vidence the couct 
“recting the jury to find the issues for the appellees, and Judgment 
was rendered in favor of appellees and a-ainst appellant, for costs. 
This is an appeal bringing the record before us for dene 

q . The material facts in the case may be stated as 2ekhwasge 
follows: Appellant resices in Fittsfield, Illinois,and was a hay 
“gealer, He contracted to sell two car loads of hay to the appel- 
lees, of Decatur, Illinois, and shipped the hay and drew upon the 
“appellees fer the purchase price of such hay, through a bank at De- 


draft 
_ catur. The @a%* was not honored, and appellant then consigned the 


“two car loads of hay to Walter H, Tobeman, at East St. Louis. At 
this time the hay was in the yards of the Wabash Railroad Company, at 
Decatur, and upon being advised that the hay had been, by appellant 
ordered forwarded to Rast St. Louis, the appellees commenced a suit 
in attachnent and ai the same time filed with the Clerk of the Court 
an affidavit, gave the bond in cuestion, and secured an attachment 
writ to issue acainst the appellant, which said writ commandad the 
officer to summon the Wabash Railroad Company as garnishee, which 
was accordingly ante, At the time of the service of the said sare 
nishee of the said Railroad company, the two car loads of hay were 
in the possession of the said railroad company on their side-tracks 
at Decatur, and while in its custody ahout= one-half oar load of the 
hay was venowe, Appeliant was required to pay damages to the gar-= 


ishee, attornesye’s fees and other expenses incident to the defense 
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of the attachment suit. 

Appellees contend that in as mch 88 the attachment writ was 
not served upon appellant and no levy was made upon the property, 
the appellant has no standing in court in a suit upon the atta chnent 
bond, notwithstanding the fact that the appellees failed #s in 
their attachment suit, , 
| ‘The conditions of the bond sued upon, “provides, that whereas, | 
pellees have prayed an mg attachment suit suqmthmuthe 
+ the estate of the appellant, and then provides, that if the 


- 


23 "shall proscoute <heir suit with effect, or in case of 
\ilure therein, shail well and truly pay and satisfy the said 
es Burbridge all such cost in said suit anda such denaces as shall 
be awarded against Yappellees, "in any suit or suits thereafter to be 
brought for wrongfully sucing out said ktsuebbent*,. then the bond 
te be null and void, tc. 
_. It is admitted in this record that appellees aid not presscute 
their suit with effect, but the same was dismissed by the court at 
their cout. Therefore the conditions of the bond became forfeited , 
and this suit was accordingly brought to recover camagesa, as provic 
ded in the bine. 
Under any view that may be taken of this case, at least nominal 
damages should have been awerced the atten’. We refrain from dis- 
' cuesing the amount and measure of the damages claimed in the suit, 
‘decause-S-0f the garnishment and attachment proceedncs, for the reas 
on the judgment must be reversed on other erry 
} One error assi:ned by the appellant is that the court erred 
4n refusing to permit apyellant to mmmt amend the declaration at 
the time of the de eof the ere Section 3&8 of Chapter 110, 
Bontitica *"Fractioe®,) ievises, thet at any xitkm time before final 
gjudmment, in any civil suit, amendments may be made on such terms 
@ may be juat and reasonable, to enable the plaintiff to sustain 


8 cause of action, or the defendant to make defense. 
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It is contended that the power to grant leave to amend pleade 
8 is within the disoretion of the court. That, in a measure, may 


conceded to be true, but the discretion, in all cases, must be 


igs 














< reasonably exercised, As Was said by our Supr-me Court in 

‘Bemis 0; Homer, 145 Tll., 567: It is the pekkgy policy of our 

statute allowing amemdments, that neither party to an action shall be 

“deprived of a substantial right through defects or omiseions in 

, eadings, or, &8 was said by the same court in Misch vs, McAlpine, 

B ml., 507; "Such amendments, however, are to be allowed upon 

‘eueh terms as are just and reasonable within the cisoretion of the 

° ir But, such terms, in the language of the statute, must be 

q "just and reasonable," and not so onerous as would practically 

‘amount to deprivation of the rights secured by the statute ®, 

We are of the opinion that the court should have allowed the 

ancnanent to have been made to the declaration , as xk asked by ap- 
ellant, 

The action of the court in giving to the jury the peremptory 

Anstruction to find the issues for the ajpellecs was cen 

| The judgment will be, for the reason indicated, reversed, and 

_ the cause will be fomanded, 


r Reversed and Remandede 
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Mike Shetan., 
Appellees 


VSe 


P FE Peter Sanichas., 
a % Appellante, 


mn 6 


Op inion, Cr eichton, 







“e 


from Vermilion, 


184T.A.186 


This was a the appellee avainst the ape 


‘pellant, in the cireui rmilion county, to reoover a 


fe lows: that on the 27th day of September, 1911, at Danville, in 
the gaid County and State, one George Charley was indebted te the 

: Lee in the sum of $443 that he had brought suit in attachment 
against the said George Charley and garnisheed the Cleveland, Cin= 
cinnata, Chicage & st. Louis Railway Company, which was, at che t ime 
indebted to the said George Charley in the gum of §39., and afters 
wards, on the 14th day of October, 1911, appellant falscly and 
fraudulently agreed with the said George Charley to settle and com= 
promise the claim of appellee in full, for the sum of $15., and false 
| ly and fraudulently represented himself as the authorized agent of 

| the Rppelies, and received the said sum and receipted for the same 
a the name of sube appéliee; that appellee has been put to great exe 


enee in and about his effort to collect the uxa said sum, to the 


ere 


y 


famage of the appellee in the sum of $100. 

ts A plea of the general issue was filed, end the cause was tried 
s 

Wy the court and a jury, and a verdict returned finding in favor of 


“appellee in the sum of $67. on A motion for new trial was overe 





“ruled and & judgment entered upon the verdict, Exception was duly 









taken, and this appeal perfeoted,. 

‘ Vany errors are asaigned as cround for the reversal of the 
q@guUdgment herein rendered, 

In our view of the case it will not be n cessary for us to dis- 
i oa any of the errors assigned save error iio. two, which issas fol - 


Ows: "The vercioct is manifestly azainst the weicht of the evidence” 


f Mike Metas, the appellec, was a witness in his own behalf, He 
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q testified that George Charley was indebted to him in the aum of 
$30.3; that he cams to Danville for the purpose of collecting the 
game, commenced an attachment and $= garnishment proceeding and se- 
ured the servises of the appellant as bondsman; that he left Dan= 
‘ville with the intention of returning on the day set for the trial , 
and did return on that occasion, but before he had returned appel= ; 
‘lant, without any authority as agent or otherwise , had compromised 
his suit for $15., and the costs, and signed appellee's name to a 
‘receipt; that ‘he, sppelleee, did not owe the appellant at the time 
and never authorized the appellant to apply the amount of said ola im 
“upon his indehtedness; that he had spent, altogether, about $40. 
in an effort to collect this amount ; that his expenses consisted of 
railroad fare and hotel bills before this suit was caniiakeede 
j The evidences of the appellee is contradicted upon material 
"points by fourswitnessces, Richard Depke, the justice of the peaoe be- 
fore whom the: attachment suit was pending, testified that appellee 
— ease back to his office after the case was begun, and told him that 
he, appellee, had to go buck to his hom, and that if anything came 
up, he, witness, should serd for the appellant; that appellant was 
a going to take care of that case; that when the defendant in the ate 
tachment case came to his office, a few days before the trial, he, 

witness, did send for appellant and adviged him te compromise and 
mettle, because he did not know how the proof could be made that the 
defendant in the attachment ease was going to leave the state. 

The appellant testified that he had kiown appeliee for four or 

five years; that in 1911 appellee became indebted to him in the sum 
of 340, and that the same was still pemstimg standing am and unpaid, 
when the appellee came te his place of? business anc told him about 
having commenced the attachment suit acainet George Chearley, and 
asked him, appellant, to go on the attachment bond; that he, wite 
ness, said to appeliees "What about the account you owe me?, and that 
appellee replied: "fhe railroad company cwes him (Charley) $390, 


uy 4f you wili take and collect this claim and square im my account 
_ you may have it™.; 
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thet he, appellant, agreed, and that he afterwards compromised the 
ease with said Georgenchardeyana retained the money, in settlement 
of appellee:s account; that appellee owcd him 830, at that time on 
his acccunt; that when appellee returned on the day the attachment 
 guit was set for trial, appellant told him he had setiled and compre 
mised the matter and that then appellee complained about having» 

to make the trip and “got sore® at appellant. 

Feter « lecoons testified that he knew both par. ies to the suit. 
that he heard a conversation between them, in September, in which ap- 
“pellee said he owed appellant $30, and that if appellant would sign 
hie bond in some case he would let appellant have all he got out 
of the osse, if it was $39. the full amount, and call the account 
"square between appellant and appellee; that appellant said the cone 
stable costs would have to be paid, and appellee agreed to pay same 
Angele Fappas, a baker in Danville, testified that an September, 
at his bakeshop, appellee told him that he ran a bake shop in Terre 
| Traute “ana that one fellow owed him some money anc that he pave papers 
to aprellant to get the money; thet appellee said he started a suit 
acainst ur. Charley, and that it was all left in appellant's hands 
and he wane to take cure of the ata: 

Can it be said in the facemcof this evidance that the appellee 

furnished a preponderance of the evidence in the trial of the cause 

_ below? We do not think it can. 

The verdict, in our opinion, is clearly and manifestly aga- 

inst the weibht of the evidence, ane the court erred in r fusing 
to grant anmnew trial, and in rendering judgment acainat the appel= 

lant . 

The judgment is, therefore peeecuan. 
We find as a fact that appellant is not indebted to appellee and 
the clerk will enter guntxeank finding in Sulicanat. 
REVERS E 


nn nn a ae a a ae whan 











’ “7 di mh A 4 
' i a y A) My 
: ‘ ao Ri) 
, + Ae: ha) 
~~ Nan 
‘7 


’ ". Voto «sRHL AOE 96 
of ; 


doy vouD bhae 4a? s 


wpntn, e+ WeLLe 


e 
- 
3 
=~ 
con 


ty * tse 1 bey fe & q et ws 





ae 
~ 






‘ 


6047. April Term, 1913< 
Filed Oct. 16, 1913- 


Agenda Wo. jae 


‘David ¥. Turneyes ‘ 
Appelles., 


vs. 


* 


“John W. Covent ene? 








selling coal near Findley, oig,and had been so ensared for the 


space of more than ten years prior to the 7th day cf August, 290fes 
1909, During all of that time the app¢liant hed been a regular @ 
Customer of said firm, On the 7th day of August,1909, the appeilee 
| leased the said mine from the said Yidiok Brothers, and placed both 


| of the brothers in charge of the business of operating the mine, 


Seliing the coal, the same as before the transfer. In the sale of 


J 
A 


’ 
3 
» 
=] 


coal after the transfer, the same printed bills were mm used as be~ 
fore, showin coal bought of Widick Brothers, In fact there was no 
appa vent chance in the operation or management of the business af 
ter the taking effect of the lease, except that two or three more 
men were “aig aa after the making of the lease. luring the time 
: in question this sult the appellee did not pretend to remain at the 
|) mine, put only visited it occasionally and on the cays when the mine 
workers were to be are 

Widick Brothers were indebted to the appellant "for ~oney 
loaned ani for meat furnished during the summer just prior to the 
date of the lease to assist them in paying operating excenses cure 
ing the 2@kx dull seagon® and he wes to reoeive coxl in payment 
of the -same. Later, when appellant got ready to haul the coal, 
(which ewas after the 7th day of Aucust, 1909,) he called at vhe 
mine and said to 7,5 Widdok: "Tl am now ready to haul coal,* and 


4 


Baid Widiek said "I will see ahout it". A short time after, he said 
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at the same ahs: yu always ers After con= 





ee presented nis bili ane sought to collect fron sons, 

- deolined to pay, on the cround that his dealings were with : 

ok Brothers, and that they were indebted to him. This was the 
pc Saeaogteges had of “the lease to thb appellee, or that 

) interested in any way in the operation of at mine. Shortly 
re appeliant made a settlement with Widick Brothers, and 

red to them the note for money loaned and receipted their bill 
pr meat, and yaid the remainder to the appellee. 

‘Thereupon the appellee brought suit in the justice of the peace 
urt to recover the said ineeunt. An appeal was taken to the cire 
wit court of Shelby county where the jury wae xke waived and the 
ol by the court, ‘and & judgment entered acainst appellant 
a gum of 9123,.26. 26,, whereupon this appeal was perfected and the 

, brought to this court for review, 

the principal question involved in this litigation is whether 
the appellant dealt with Widick Prethers under such cincumstances 

a8 shows that he he believed at the time they were the ve ine inela, 
The proof in this record shows clearly that Widick Brothers were 
iitina to appellant and that he was to rsocive coal in the settle- 
| ment of the same, It is equally clear from the direct proof and the 
| circumstances, that the appeliant had no notice of the interest 

jor appellee in the min« as principsi, and that Widick Mrothers were 
pparently in charge of the mitte in the same capacity they had ree 
peetively occupied for the past ton years. 


"Where a third person who has entered into s contract with the 





pemt in ignorance of the fact that he wag not the real principal, 


s he assumed to be, is sued upon the contract by the principal, 







2 may avail himself, as against the principal, of every defense, 
ether it be by common law or by statute, which existed in his fa- 
for against the azent atethe time the principal firat interposed 
‘and ccmanded performance to haanne*: Heehem on Agenoy, Secs. 773 
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b 
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fhe proof isxmamaz-& clear in this case that appellant did not 


‘7 are 









isets, he cannot be made liable to the prineipe. The true rule 





eon lata down as follows:* Where a third person, who has ens 


| existed in his favor acainst the agent at the time the prine 
, first interposed and demanded performance of the contract to 

self, Wiser +e, Springside Coal “Mining Co., 94 ne, Ape ghT* 
me hi is insisted that the rule would be difforent when the credit 
ts sought to be made upon an old aiaount, 

The indebtedness in the case last referred to was an indebtede 

pose existing prior to the opening of the account, as in the case at 
fF, and there the court held that the credit w: 8 pr operly given. 


view we 
Under the iam take of this Peers no recovery can be had, an: 


‘for that reason the Judguant appealed from ia rev wad. 


REVERSE Ds 


' The clerk wil). enter in the judement the finding of fact that 


| appellant is not Sindebtedto appellee, 




















—" = 


sil noags: Heiss 


mA te fy 

























arn ay ee Awv- Ir-4///3- Rafa oat a. 


$82.85, and costs\of suit, Appe 
the County Court of said county’ and filed his bond on the22nd- day 
ef April with ithe cle 


George WV. Farleye, ‘ 











April Term, 1933~ Ag. No. 38= 


Fileacoct. 16, 1933= 


Vs. Appeal ffem County Court of Logan- 


. ‘ 


Appellant., 


1841.A.197 


ace of Logan county, where a 





against appellant in the sum of 
t then perfected an appeal to 


id court and supersedeas mujmann and 


4 su mons were issued. The first term of the County Court after mixtek 
said appeal was the November Term, 1912. A pretended transcript had 


‘been filed, summons served upon appellee and the cause docketed. 


on the first day of the said term the appellee entered a limited 


appearance and moved the court to dismiss the appeal fer want of 


sufficient bond, but the court overruled the motion. 
Appellee asain appeared on the 16th day of December and enter= 
ed hig motion for a rule upon the appellant to pay the clerk of 


) the court the docket fee required by law, The court entered an order 


requiring appellant to pay said fee by Becember 23, 1912., which rule 


was efterward extended until 9 o'clock ofpDecember 50, 1912, and the 


cause set for trial. At 9 o'clock of said day, the appellant not 


appearing at court either in person or by counsel, the court "dise 
( missed the appeal for failure to comply with said rule and want 


ef procecutien®, and awarded procedende to the justice of the pace 


Appellant filed a motien praying the court to set aside the 


4 erder of dismissal and five him an opportunity %t0 make a defense, 
end supported said motion by affidavit. The motion was overruled ; 


_ appellant excepted and perfected this appeal to this court. 


Six different srounds of error are assigned as cause for the 


é 


reversal of the judement herein. 


Under our view of the case it will not be necessary to dis- 
cuss any of the errors assigned, other than number six, which raises 
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the question of the jurisdiction of the court as to the subject mate 
ter involved. pre ie 6776 

Te latter part of Section ub of Chapter sas schaitil "Justices", 
te, reads ae follows: “When the bond is filed bedore the Guate One 
or the supersedeas is served upon him as aforesaid, the justice 
shall return all the papers in the case and a trunsoript of his dock _ 
et in the case to the clerk of the court to which the appeal is 


taken, with a certifioate under his hand bhat said transeript and 
papers contain a full and perfect statement of all the p: oceedings 
before him", 

The transcript from the justice filed ima the case at bar in 
the County Court, was not in form a complianee with the provisions 
of the statute above quetes, There was no certificate or pretended 
certificate of the justicd attached te or accompanying the preton ed 
trensoript. 

Tt has long been held by our Supreme Court that in order toe 
give a court to which an appeal is perfected jurisdiction cf the , 
subject matter, the trancsoript must be in substantial compliance 


with the statut 


Not having becn certified te by the justice, the instrument 
filed cannot be held to be a transcript within the sense and means 
ing of the statute, and therefore, the court could not take jurise 
diction of the subject mtter in this sutat. 

Net having jurisdiction of the subject matter, th court could 
net make any order affecting the rishts of the parties as te the 
merits of the Uist, The court would have had power te have é@rdcered 
a perfect transcript and require the same to be filed. Or, pere 
haps the court would have had power to enter any other preliminary 
order necessary to the preparation of the case for iria : But, une 


til the court acquired legal jurisdiction of the subject matter of 


the procecding, its power was Limited to preliminary orders, 


& 
‘ 


"Procesdings in the circuit court are based on the transcript, 


and it has uniformly been held that without a tronseript of the pro= 


| cecdings before the justice, the Circuit court has no jurisdiction 
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ject matter, andthat the order dismissing the eppeal was erroneous, 


q 
the statute of 1845 relative to the duties of Justices of the 







iat ee 
¢ Jurisdiction on the of 

has hee, alee the court nay obtain juiseanatl ie 

a t matter by requiring a transcript ete be ited, ec 
nak at oF done it wild have ne m durisatetion to try the cause” 


hig 


aida in the fennowing Slieiniy "While the sania court 


_ risdietion of the ‘person: of the parties, it had no jurisdictio: a 
subject matter of the suit, because there was no tr: onseript | 
he proceedings be “ore the justice of the senile 
It ie urged by appellee that the appearance of appellant by 
coun: jak when the case was called for trial, and afterwardeg appear 
| ing ~* court and entering a motion to set aside the order and Svog= ; 
; of the court, was a waiver of the jurisdiction , and oh there 
9 the appellant cannot now be heard to caigtaking” 
the effect of appellant's appearance could not result in giving 


Peourt jurisdiction of the subject wahitits That could only be 


 eunterrea in the manner provided by the shatuhe: . 
7 We are cf the opinion the court had no jurisdiction of the sub- Me 


e 


In Reed vs, Driscoll, & Iill., 96, the court, after gquvoti 


4 peace in case of appeal, to the circuit court, and which statute * 
was in substance the same as our present statute on that mibjcets j 
and here involved, said? "Yrom these provisions it is manifest ; 2 
that the law designated that the proceedings in the circuit court ss 
shovld be based on the trenerint. It supplies the place of a decla-~ i 
ration in original suits at law in courts of record, where written a 
pleadings are had, The co rt had no power to dimisa the apreal oe 


until there was a transeript on Lile*, 





For the reasons above stated the judsment and order of the 


me 
court cismissing the appeal, is reversed » ond the cause is reman ed 


with @irections to redockét the couse ond sive op ertunity te file 
cmrsaggg transcript of the proceedings in “whe justice of the pence 
aie “Reversed and remanded with directions, 


‘ge. 
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Appeal from Macoupin, 
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te Brown Wyzard., Admx., 
Az : Appellees - 


Vs. ; 


n Collieries Cos, 
poe mnpaS 
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3 The declaration comtaing one count, #11 other counts having been 


eliminated before the’cause was submitted to the jury, and is, in 
mbstance, eas follows: that the appellant was operating @ coal mine 
yy means of entries or roadways on which cars moved to and from the 
ottom of the mine; that among said entries were the third and fifth 
arth off the wain entry; that at a point about twenty feet from 
chere said comnecting entry left said third north entry, was a cere 
tain switch and et or near which was a certain doorway; that on the 
of the injury the appellee's intestate was stationed at said 

5 itch or doorway as a trapper, and in addition to said trapping due 
ties, it was his cuty to operate said switch for the movement of 
cars ever game; that said entry at the place where appellee's in= 
testate was stationed in performing his duty as aforesaid, there was 
& certain dangerous condition, in this, that on cither side of said 
track there was a large quaniidy of gob, slate, rook and other 


loose material of a thickness ofefour feet; that the rib on cither 








Bide of said track was of a distance of ten inches from the side 
the car when passing; that appellant wilfully failed te place a 
jonspicious mark at said dangerous place so constituting said danger- 


Mus condition; that the appellant failed te report the finding of 
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said dangerous condition to the mine manager; that by reason of the 











‘failure of appellant to observe and obey the provisions of the 
“Mines and Miners Act, while her intestate was discharcing the duty 
peterGeaia, he was struck by a moving car travelling upon the said 


track in said connecting entry and crushed, fatally injuring him and 
‘from which he died. , 
a A plea of the general issue was filed to this declaration and 
the cause was submitted to the court and a jury and the verdict of 
the jury was returned finding the appellant guilty and assessing ape 
| lilee's damages at $2,500, Motion for new trial was overruled by 
the court and a judgment entered upon the verdict, whereupon appel@ 
lant prayed and perfected this ibbiek: 
ei The substantial facts as disclosed by this record are that one 
Mivorze Brown was employed as a trapper and switchmen by the appellant 
an its coal mine at the time of his death, his principal duty on the 
cay in question being to throw the switch and open the doors leading 
“inte tracks into entries three north and five orth, off the main 
pate when signalled to do so by the tripman/, whe oecupied & posi= 
tion on 8 motor hauling the cars, These signals were civen by a 
“lighted ait dei, A signal straight up and down signified that the 
_ man wanted to ,o upen the third north track, and a cross sig~ 
om indicated thatehe he wanted to co upon the fifth north track, 
‘Thesee Signals were well understood by the tripman anc the switch- 


man, as both were experienced operators in their respeetive occupaeé- 


. 


tions, On the day of the accident here involved, the tripman was 
at his post of duty on the motor car and gave the signal straight 
“up and down and appellee's intestate, as switchman, observed the sig- 
nal and repeated it back to the tripman, as was required before the 
‘ tor man could Sdaned: At the time the deceased repeated the sig- 
showing he understood it, he was going toward the switch, and 


motor man then moved his car forward in the usual manner and 





a not notice the deceased again until he discovered that he was 
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going upon the fifth north entry track, in place of the third 
north. He then leaned forward and saw the deceased standing in the | 
aiddle of the fifth north track just a short distance in front, ard 

he then called to the deceased to cet off the track and deceased 

made a step but was struck before he could get cut of the way of 


the motor car and his body was dgagged considerable distance and the 













tor and a portion of the cars passed over his ata, and death fole 

. a 

If is difficult to tell from this record the exact point at 

ich the accident cccurred, but aloggé in thet noichborhood, and per 
naps at the exact point, large quanti'ies of gob lay on each side 
the track, variously estimated by the witnesses at from a few 
inches to two feetin height, at some points extending to within 
few inches of the track, and at other plaees there was a clear mpEe 
Sense of from two to three feet. There was no danger marke to be seen 
the vicinity of the place where the accicent occurred, 
Appeliant assigns as ground ter the reversel of the juicment, 
eight different alleged erroré,. Under the view we take of the 
case it will not be neceszary to discuss any of these except the 
econd, which is as follows: "The court below w erred in overruling 
defendant's mation ke made at the conclusion of the plaintiff's 
‘@vidence, to exclude uli of he evidence, and in refusing to instruct 
the jury to find a verdict for the defendant, 

The appellee secms to rely on her right to recover in this case 
funder her declaration which avers that there was large quantities 
(of gob on either side of the track at the point where her intese- 
tate met with the accident., which created a dangerous condition, e 
and that appellant was guilty of neglicence in failing to hav-« said 
dangerous condition examined py the mine examiner, and murked, as the 
statute paewiren: : 

In order to enable the appellies to recover in this case for the 

iful failure to comply with a provision of the statute, she must 


ove by a preponderance of the evidence that such failure was the 
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proximate cause of the injury complained of. In gupport of this doc 
trine we quote from Yeates ve, 1.C.R.R.COf, 241 Ill., 205, where 

the court say: "It wase necessary to prove the negligence charged 
was the proximate cause of the injury , and the nearest am indepen= 
dent cause which is adequate te produce and does bring about the 
accident, isthe proximate cause of the same and supercedes any re= 
mote cause", 


¢ 


And, in Odorizzi vs, Southern Coal and Mining Co., 151 Tll., 
App., 395, it is mid: "The plaintiff's contention seems te be that 
it Was not necessary for him to prove that the violation of the stat- 
ute was the proximate cause of aie injury te entitle him to recover 
The plaintiff says in his argument: 'If the pit=-boss of the defene 
@ant in error had not oriered the plaintiff in error te co there and 
Pwork in the room, which was opened up in violation ofthe law, 

he would not heve been injured', That is true and it is also true 
hat the rocm was opened in advance of the air current in wilful . 
isclation of the aenveue’ But that is not jean. It must further 
ppear from the evidencethat if the statute had been complied with, 
that is, if the preper cross cut had been made in advanseof this 
room and the air currert had been travelling properly thereby, 
that the plaintiff would not have been eee In other words 9 
the wilful violation of the statute must be shown to have been the 
/proximate cause of ine hadaee. Failing te intreduce evidence prov- 
ae, or tending to prove, this material and necessary element of 
Feoovery, the cause waz properly taken from the consideratien of 

\ the fair 

See alse Schlapp a. MoLcan ta Coal Coo, 235 I11., 630 

piand Paietta om Illinois Zine Co,, 153 [1l., Appe, 506. 

The ciroumstances surrounding the accident must be under stood 
in order te determine what was the preximate cause of the injury. 
The deceased was directed to throw the switch admitting the motor 
, ad cars to the track on the third north entry track, I ttead, by 


intake we auvpose. he opened the switch permitting the motor and 
ary 
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cars to m enter the fifth north entry track, und then, for some 
unaccountable reason, went several feet forward in ihe direction in 
which the motor and w cars were running and stopped in the middle 
f the track, and was seen standing there when the motor man passed 
mte that track and digcovered that the deceased had awitohed them 
nto the track in the kkk fifth north entry in-stead ef the one in 
: | thira north entry, as intended. 

It would seem that the deceased felt secure in the Position tak | 
i‘ by him, for there was no effort on his part to leave »ntil the 
otor man called to him, and he then made an effort to step eff, 
at Was struck by the motor car, : 
Appellant insists that the accident occurred ey reason of the 
leceased opening the switch into the firth north entry ty mistake, 
, @, thinking he had epened the switch into the kein@R thire north 
ntry, he took his position on the fifth north track, which he re- 
ded as ete 


~ 


Be the reason what it may me for his action ax at the time 9 
at is concedeé that he was direeted by the signal to open the switch 
“inte the third north entry: That he understood the signal at the 
“time cannot be open te questien, as he repeated it back as the rules 
required. 
‘ The question here presented is, what was, under 2ll of these 
sstaiioe's, the proximate cause of the death ef appellee's intese 
tater 

It is insisted by the appellee that the death was preught about 
in consequence of the failure of appellant to mark the places which 
‘She contends were Made cangereus by the eccumulation of gob, ae the 
‘statute requires, 


Te sustain a recovery the preximate cause of the death ef 


‘appellee's intestate, like any other material fact, must be proven 






by evidence introduced upon the trial of the cause, to have been 


the result of the wilful failure of the appellant to comply with the 
e 
Statute by marking and giving notice ef the dangerous places, 


~ 


@ileged in her declaration, 
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Appellee made proof of the failure of appellant to mark as dan= 
gerous the point at which her intestate lost his life, but we fail to 
find any evidence in the record showing that the point in question 
was made cangereous %y the accumulation of gob, arxtixakxkhaxxRedxkx 
SOR KARO OMA AKA RAR RAKSHA DK XARA ARARUARARTAOR GT ARAR OF that 
the absence of geb at the point would have prevented the aol cae, 
Neithsr is there any evidence in this record that appellee's intes- 
tate could not have secured his safety by getting off on either 7 
side of the track, or that he made any effort bc find a place of 
saretyxXmx xXxxEx aia wf kka fxamk until his attentien was attract= 
ed by the motor man, and that he then made an effort to mikey step, 
but that the time intervening was so short that he was unable te ‘ 
get awaye 

Can it be said that from the descriptien of the gob on either 
Side of the track, as disclosed by the evidenee, that appele 
lee's intestate could not have found a place of safety in easy reach, 

ifvhe had expeeted that the moter and train of cars was entering 
the track in entry Tive dase. | 

The more reasonable conclusien to be reached from the evidence 
in this record is, that by mistake appellee's intestate threw the 
switch leading into sntry fifth north, and, thinking. he had ebey- 
ea the order given, went over ankukiox into the middle of the said 
track and aie not realize the mistake until it Was too lates 

We think it was necessary in crder to sustain this deelaration, 
that the appellee prove, by a preponderance of the evidence, all of 
the material allegations contained therein. 

"It is impogsible from the evidence to say whether the dirt 
ercated a dangerous condition, but whether it dia or not, there was 
ne connection whatever petween it and the death of Ccok, and thexwkad 
Plaintiff could not sosplain of the neglect of a duty, whether wil= 
ful or otherwise, which did mct cause any injury to her, There was 
mo evidence tending to show that xkkm x the dirt caused or contribu 


ted in any manner, or any degree, te the accident", Cock vs. Big 


Muddy Coal Co., 249 Ill, 41= _ 
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The language just sbove quoted announces the true rule as to 
the degree of proof, and is peculiarly applicable to the facts 
in the case at bar, 

For the reasons given above we conclude that the appellee faile 
ed te prove her cause of actiem as alleged in her declaratien, and 
that the court erred in not giving te the jury the peremptory ine 
struction 28 asked by the apelin, The judgment is, therefore, 


-~ 


reversed, 


‘ 


REVERSED, 


Finding of fact: We find as a fact that the negligence charged 


in the declaration was not the proximate cause of the injury to ap- 


‘ 


peliee's intestate, 
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C.Cox, et al., trustess of 
mr ican Lodge, T.0. Oaks aay 


Appellants, 


’ 


al from Sangamon. 


1841.4. 200 — 


n County by the Bppellant Lodge a-ainet the appellee, to recover 
, sum of 850-, ¢ a to be 
hai and taken from the jwament of the said justice of the 


vie 


peace, to the Circuit Gaur 


i 


wain tried, by the court. Upon the hearing the court found the ise 






ue from him to the Lodge. An appeal 
of Sangamon County, where the cause was 


sues for the plaintiff and assessed plaintiff's damages at the sum 

of $10., and found “that the sum of Ten S#pxuwanat Doliars was tender- 
ed by the defendant to the Plaintiff and kept gzocd and same is now 

on deposit with the olerk of this OS 

B Motions for new trial and in arrest of the judmment were 
filed and by the court overruled, ami this appeal was thereupon pray- 
ed, granted and I eg 

| The follcowing are conceded to be the material facts connect 
ed with the transaction out of which this suit pares The appellee, 
as an officer of the appellant Lodge, on October 1, 1903, leased the 
hall in which appellant met, at Sherman, Iliinois, as avent or repe 


Tesentative of the lodge, ahd became personally responsible for the 









Tent, and ke from that time on paid the rent, sometimes out of mone 
eys belonging to the appellant and at other times acvanced his own 
money aud presented the rent account to the lodge later, when it 
buld be approved and wiikey: This aunungmmeakk arrangement continued 
ant 11 the time in question in this watt: About the lst of May, 


911, appellee notified up the appellant that he had rented the hall 
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in his own name amd that they could use it on the same nicht they al 


a 


rays had ani were to pay to him the same rent they had thesrtofore 
d, Appellee paid the rent for Warch and April in the name of ap= 


= 


» and made out a bill for the sum of $10 ., and presented a 


4 
i. 
x 


to appeliant for the rent due to him, as lessee, for the months 
May and June, 1911., and at the same time made report of the cole 
papas maae by him for rent due the appellant « The collections 
sported by him amounted to the sum of 930, The amount due to him 

Y rent advanced for appellant and rent due to him as isla an 
3 ea to $20., leaving him indebted to the appellant in the sum 

¢ $10., which he then tendered and offered to pay. The tender was 


0) ined At the time the appellee leased the premises in his ow 


am: » it was agreed that appellant should continue in possession 
the same rent as before and the appellant was advised of that are 
C 


& 


ugement and contimudd to occupy the hall for the months of May, 
une and July, 1911, : 
Appellant assicns as the principal <-round ef error that the 


ou t erred in allowing appellee to set off sums of money paid to . 
owners cof the building, acainst the stm@ due to appellant. 


It appears from the evidence in this record that appellee, while 
Rotting as an officer of the appellant, contracted for the use of 
: building in question for the use and benefit of the appellant, 
nd from that time on, as represenfiative of the appellant, he had 
- mid the rent when it ‘became due, sometimes out of his individual mon 


¥, in which case bills were presented to the appellant and alloweg 













nd at other times he paid said rents with moncy belonging to appel- 
lant. This arrangement continued up to the time of the payment of 


he rent in question, without obJfection on the part of appellant, 


4 he first objection*to this atrangement, so far as this record dise 
Sloses, was after the appellee had, @s8 usual, paid the rent for the’ 


‘sppellant amounting to the sum of $20, collected money owing to ape 
Pellant in the sum of 350, and presented a receipt for the rent and 
Bked credit for the same, and tendered the sum of $20, in one: 


pellant de’iined to allow appellee oredit for the $20, rent paid 


n for appellant. It was admitted that the $20, rent so paid 
_ just debt. 


LAs Or DO ae 8 4 
TY 
a 
+ 
* 
Ul 
Th 
o 


Pr of 
lied 
i % 
7s 
e, 
; wee 





’ 
om 
7 
é 
, 
— 
> 
yo 
s 
Pe 
- 
iS 
t 
J x 
> 20 
re | 





: Pa | 
& f 
40 . 

B. 
r 








«je ¥ 


We believe appellee acted in cood faith in the payment of the 
ont in question, ani fully expected appellant would reimburse him 
' said advancement just as they had done in every instance satus. 


a Under these otroumstances it appears that thee was an implied 
eee sen on the part of appellant to sive oredit to appellee for 








epent of the rents so paid by him, for the reason appeliant 
d received and accepted the use of the building and the services 


B heaeidas in a like oapacity for five years last past prior to, 
transaction here involved, without objeotion or controveray. 
a We find no reversible error in thie record, and believing that 
uatioe has been — the judgment is affirmed, 


APPIRUED, 
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beit to recover upoh a promise 
ory note. The decl@ration was in #he usual form with afficavit of 
merits attached, | 
“ The plea of tl Pal issue and several special pleas, 
“which, in effect, raised the statute of limitations, want of conside 
“eration and that the basis of the claim for which the note was exe 
“eoutea, was a gambling debt, were filed by appellant. Replications 
were filed denying the facts set out in each of the special gis 
ie The cause was heard by the court and a jury, resulting in « 
“verdict and judgment in fafor of appellee, and acainst appellant, 
in the sum of $217.82. The appellant thereupon obtained leave to 
prosecute this appeal and tas perfected same, thus bringing the ree 
cord here for ieee 
The substantial facts presented by this record are aa foliowsie- 

La In the year 1897 the appellant engaged in a game of cards in the City 
7 of Keokuk, Iowa, and lost Seventy-five dollars, and gave one Hewitt 

_ @ check for the same on a bank at Carthage, Illincis. The check was 

mot honored, and in s short time thereafter ur. Hewitt came to Care 

thage for the purpose of collecting this debt, sought out the appel- 
lant and threatened him with prosecution and exposure, unless she 

{ paid the oheek. Appellant and ur, Hewitt went, together, to the 


q the : 
meat market of appellee, and appellant introduced ir, Hewitt to appe. 







lee and then related to him the whole transaction, and asked appel- 
|" lee to take up the check for him and save him the disgrace of expo= 
eure, and promised appellee he would pay him. appellee took up the 


heck, and in a few months time presented the $75. check and a meat 
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bill of $37.50 to appellant and requested payment. Appellant did 






















not have the money, and gave to appellee his note for the sum of 
$112.50, dated April 22, 1898, due in nine months and drawing inter- 
est at the rate of geven per centum per pear Afterwards appellant 
wade three small payment s of said note, the date of the last payment 
being August 22m, 1909. ins 

It is true that appéliant does not agree that all of the above 
facts are true, but we are of the opinion that when all of the facts 
and ciroumstances are considered together, the above statement will 
be found to be correst, ; 

, | A number of errors are assigned as ground for the reversal of x 
the judgment, but in our view the whole case turns upon the quese 
tion raised by the plea setting up that the note in question was 

- given for a gamhling debt. 

There is no contention in this case that the appelice was 
present in Keokuk, Iowa, when the gambling took place, or that he 
was interested in any manner, directly or indirectly therein, but 
at is contended by appellant that appellee bought the oheck in 
 quoetion from ur, Hewitt, and by reason thereof, cannot recover in 
Riis” wus, 
| We cannot agree with appellant in this view of the kaw: All 
' of the facta and circumstances, upon this question, lead us to the 
Ly conclusion that appellant soucht and received assistance in his hour 
- of trpuble from his ola friend, the appellee, and that appellee too\ 
Q up the check and carried it and a meat bill for $57.50 for months, 
t at the request of the appellant, and that then appellant adjusted 
both accounts by giving the notexiiomm in edeatiens 
The several payments made by appellant, clearly takes the note 

out of the cffeot of the statute of kintiatione ; | 
| We do not find any reversible error in this record,and the 
judgment is, therefore, affirmed, | 
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pinion, Creighton, J . 
a a suit commeyiced in the Circuit Court of Edper 


; The declaration consists of three counts. In substance 
he first count alleges that the appellant's rail road passes throug 
ne lands of the aprellee, and that to enable appellee to pass from 
a ‘point of his farm to another over ‘he right of way of the appel- 
ants xumm@t railroad, the appellant constructed what is known as 
crossings and “gate; that the dippers was pastur ing eiant head 
f horses on the farm on one side of the railroad richt of way; 
hat on the ugkkusf night of July 5, 1912, the gate in question, be- 
one of those erected by the appellant, was open, and the horses 
| question passed fran the pasture onto the railroad track of appel 
| 


q ant, and four of them were # killed by the locomotive and train and 








th ee others were badly injured; that appellant was negligent in not 
Pp oviding and maintaining suitable and sufficient fences and suitae 
Ble and sufficient cates to prevent the said horses from coing upon 


“a 


richt of waye 








: The second count , although in different lanzuage, is in sub 
8 ance substantially the same as the eis, 

a The third count avers that appellant operated its locomotive 
@mgine aid train of cars in a neglicent , careless and reckless man- 
, e by reason thereof, ran over appellee*s horses which had wkxxx 


Tayed onto said right of wa and railroad track, and killed four 











‘ 
——_ 
Low . off “te 
3B . cit 
‘ 


omum vediiosr be batlowo, dead igor Bak eeeo (Te REeEE 


wk @nvelinaeRk ser 


ks Qa Sodiby' gen eythane een tw Y gh stents: 
gia. SUS Aa Balle Sixty pliw/d A abe MGR! again, Nie agg Diet 


PS ott OT Shite’ the alana eee ae 
daw 25 teak? of? sete watkons - 62 Rata ae 
det oeovtbat eet “to ents ond gO wie sae 


1s gtitdo ‘saw. (tea tisqws oft Se Roteent cena 


: a 
we: Rao tiie tits seq oe eiee ad ets 2 has © ome at aa: 





oe oye ghtene 
, to) oe 


. 


nt ‘3404 


% 














* “ . -* { 
xa to MeNAOaEe< PRs Lec och 


7 a ¥ er ie 
‘Ne detansa f551O50hGab Ts 


an, 


So) FE oe . ae a ” Poy) ‘pent Ee haw 





tat si citedatiee tur tivadt.. ete (pee rike® ee 


sdaeet Saw SoCksyah AY darts gee. Gee Oe 


‘; Stam offs ,A2OL ,2 Cheb Te orth eee 


‘ j 5 % 
eer DS age Ue betlog w ete oot Re ae 
: vi r ‘4 9 cart. ef wre bt qth ne “4 r 29 


kot cx tTus ‘his sidediauw patdioiniag: fae 


f ? } , =! - 
stuicrsree J* 2A tf Howehais , @ateo hae 
ee 


,fets) oft Ge wank od, BLiat eae 
Sk hogweoge Dawei chathd Ie Wawra deatoR Ee 





20 
ons 


and injured three other of the said horses, appellant nothaving 
provided suitable and sufficient fences and RARE km gates to pre= 
went stockfrom going upon the tracks, as the law in dni tins 

The plea of the general issue was filed, trial had before the 
court and a jury, resulting in a verdict and “Judgment in favor of 
the mppxkikgappellee in the sum of 9690. andescosts of suit. From 
: this judgment thisapp eal was prayed and perfeoted, thus bringing the 
record before us for review, 

At the close of all the evidence the appellant asked the court 
to give a peremptory instruction directing the jury to find for the 
= cadragponcad but tats court ata and this action of the court is 
assigned tor ade, 

The material facts in this case are that the appellee was the 
owner of a certatn tract of land used and occupied by him ag a ena: 
Appellants railroad mam ran through said tract of m Kua, On the 
ae. or seéond day of July, 1912, the appellee turned eicht head of 
horses in a pasture, on his farm, which lay adjoining the right of # 
way of the railroad . A farm crossing and gates had been crected 
by the appellant about five years prior thereto, and which gate was 
made of cood material, of sufficient height and what is known as a 
"sliding gate” and was conceded to be sufficient, with the exception 
that what is called the "hinge® end of said gate was several inches= 
lower than the other end. Hye gate waa fastened by two slats or 
bars extending out about one foot beyond the end of the gate and 
rested upon cleats nailed between two posts, so that, nanan the 
gate could be opened it was necessary to slide it back off of these 
cleats about one foot, On the day that appellee put his horses in 
the nasture, he further secured this gate by g°tting a very heavy 
piece of timber which he found by the richt of way, and placed it 
through the slats of said gate to more securely fasten the inl 
On the night of the 5th of July, 1912, the gate was opened in some 
manner not disclosed by the evidence, and the horses in question 


passed onto the right o° way and four of them killed and three ine 


_ Jjured. 
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The section men of appellant had passed over the track at this 
point on a tour of inspection on the morning of the 5th of July, and 
it is clear from their statements that the gate was, at that time, 

in its usual closed condition. In fact, for five years the gate had 
stood there and had never been seen open so far as this record dis- 
closes, 

The only question raised by the evidence in this oase is as to 
| the negligence of appellant in failing to construct and maintain a 
suitable aud sufficient gate at the farm crossing in ghana. 

There is no proof that appellant negligently or recklessly handled 
its locomotive or train at the time of the nanidouh. 

Before appellee could xmmxme recover in this case, he must prove 
by a preponderance of the evidence that by reason of the negligence 
of the appellant the gate in question was not reasonably sufficient 
and suitable to turn whetie, It is not enough that appellee should 
prove that in some manner or by some means unknown to him, the fate 
at the time in question was opened and his horses permitted te enter 
upon the railroad right of way and be there killed. 

It is contended, however, that the gate, at whet is called kha 
the "hinge® end was lower than it was at the other, and that the ef- 
fect of the wind, or the rubbing of the horses azainst the cato, 
might 5] ideesrxnrerax or press 4t backward and prees it open ahd ade 
mit the stock onto the right of an 

We concede that this might be possible, but under all of the cir 
cumstances in this case it was highly improbable. It will be remem= 
bered that the evidence in this record shows that this gate head been 
Standing and doing service ‘or the period of five years, without 
ever having bcen blowm open by the wind or pressed open by oka 

On the occasion in question the strength and s ourity of the 
gate was reinforced by the appellee placing on the front end of the 
gate a long and heavy plank, and interlocking it between the pard of 
the en Te describe this board or plank in the language of the ap- 


pellee, "it was a very heavy plank, it was almost as much as I could 
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It was admitted by appellee upon the witness stand that the gate 
was of the usual pattern of sliding gates and that it was mde of 
good material and of sufficient height and that at the time in quese 


the material out of which it was constructed , was that the "hings*® 
end was eight or nine inches lower down. than the other nnd, and that 
this would have the ef® ct to make it easier to slide vaek. Ape 
pellee stated as a witness, on the trial of the cause, that he was 
‘out until 10 o'clock on the night of the accident, and that he did 
not think the wind was blowing, and if so to no considerable exe 
tent®, 

The evidence in this record fails to show that horses had been 
‘standing, stamping or rubbing against the gate on the nicht in ques= 
tion, 80 we May say there is absolutely no proof in this record in 
“support of cither theory of the prosecution, ‘ » that the wind 
y have blown the gate open, or that the horses may have rubbed 
at open, but, to the contrary, the wind did not blow to any "con- 
“siderable extent” on the night in question, and neither was there 
“disclosed any evidence of the rubbing by the horses against the gate, 
or proof of footprints where the horses had stood and stamped at the 
Dente as though they were in an effort to press it seal 

In this case we are asked to say that the appellant has been 

“ner licent either in the construction or maintenence of the gate in 

question «nd that by reason of that fact, cither the wind blew the 
gate open or that the horses xamunsix pressed it sot. We are unable 
to conolude that the evidenoe in this record is sufficient to show 
any negiigence on the part of the ee ee It is more reasonab.ie 
‘ te suppose that some person passing through said gate left it open, 
than to suppose the horses pressed the gate open or the wind blew it 


; é 


‘open, and yet, there ie no mx evidence to support that theory, 






e most that can be said from the proof in this case is, that the 
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gate was open and the horses passed through to the richt of my way 
and track and were killed and tadurred: There is no fact or oir=- 
cumstance shown by this record that gives the court any information 
as to how the gate did come ona 

| The evidence in this record is not sufficient to support the 
judgment rendered Satria, The court shouadhave given the peremp= 
tory instruction as asked by apberlent. : 


For the reason herein stated the judgment is reversed, 


Rx REVERSED. 


Pinding of facts We find the appellant was not cuilty of the 


negligence charged in the declaration, 
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912=- Agenda No. 23= 


J.7.E1 orth and Harry lcHair, 
nera, doing business under. the 
ete Elisworth and MeNair., 


7 vs. 
‘William a4 | 


1 ouis Heilb: ar 


ebia? 






Interpleader, 
Appeal from Mattoon City Court, 


£n ibrick, J.* 
| ‘i - Bllswerbh and MeNair brought an attachment suit aga- 














inst one William Fink, levying upon the property in question. 
Heilbrunn and Kahn, claiming the property levied on was not the prop 
erty of William Fink but the property of Heilbrunn and Kahn, filed 
intervening petition in the attachment suit. Ellswerth and Mo- 

: fair filed pleas to the intervening petition by appellants, to 
Tthese pleas Heilbrumm and Kahn demurred, the demurrer was overrul= 
ea by the trial court and appellants havingteketaddiexx eledtedd | 
to stand by their demurrer, judgment was rendered on ths degurrer 
against appeliants for costs. Heilbrunn and Kahn appeal from that 
dudcment. 

i The case was first submitted to this court and ep= 
Anion written affirming the judement because no asSignment of 
‘er-rors had been made upon or attached to the record under the 
rules of xkimxmuxk this court. Appellants filed a motion to set 
aside the judgment and for leave to assign errors, or in the alter- 
ative,a petition for rehearing. In passing upon this masehinn mo- 
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errors upon the record. The cause was then again submitted 


: » this court; and now upon examination of the record, we find that 


~ 


‘the only judgment rendered by the trial court is a judgment on the 
de mrrer for costes, There is no judement finding that the property 
was the property ef the defendant in the attachment, Fink, nor is 


there any judgment that appellants are not the owners of or entitled 
i the property shown by the wanes and under the holding of the e 
‘courtect appealin this this state,, the judcment for costs is not a 
‘fined’ judgment. is 

Chi. P. Co. v. Crayon Cos, 217 Tll., 200. 

Although the question that no final judgement was rendered 
in the lower court has not been raised by counsel am and although 
they have submitted the cause the same as though a final judcment 
had been rendered, the question is jurisdtotional with this court 

_ and an appeal from an interlooutory judgment, such as & judgment fer 
costs alone has repeatedly been held to be, this court obtains no 

4 jurisdiction by reason of the appeal, the appeal is, therefore, 
dismissed with permission to either party to withdraw the record 


: and moke apbAication to the trial court fer a final satwnaiic 
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tsekial Edwards, ‘ 
Appellant., | 


ae }- 


“ 
Bas $ Appeal. fyom Morcan, 
ah Etter., 
aypenieg. 1841.A. 239 
Philbrick, J.- 
| Appellant o of one hundred thirty acres 
ar Modesto, Illinois. Ap o is a real estate dealer in 


to be due him for services rendered in procuring a purchaser for the 
‘farm of gonads The trial below resulted in a judgment in favor 
or sappeli.es for Two hundred seventy dollars. 

Humerous errors are assigned on the reoord urging a 
reversal of this cause, but from the view that this court has arri- 
ved at it will be necessary to consider only one of the errors ase 
Radcnad, 

The first meeting of the parties relating to this 
cause of action occurred at a casual mest ing of appellant and appel- 
lee at a railroad station at Waverly, Morgan County, Siinoies 

Appellee contends that at that ied appellant placed 
this farm of one hundred thirty acres in his hands for sale, and ae 


greed to sive him a commission of two per cent if he solid the farm 


at Ninety Dollars per acre, and tu allow him as further commission 








@ll that he could get over winety Dollars per acre. WoO purchaser 
is claimed to have ever been found at this figure, and appellees tes 
tified that xe the price was afterwards raised from Ninety Dollurs 
at various times until it reached the price of One Hundred Twenty Rk 
| Dollars per acre, and appellee preduces in evidence a book kept by 
him in his office in which he made 4 memorandum of the conditions 


on which the farm was to be sold, 
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This memorandum shows that he was required to find a buyer at One 
Hundred Twenty Dollars per acre, for which he was to receive two 


per cent commission, and was to receive as extra commis-ion all that 


time nothing was heard from appellee until the far had been sold 
by appellant; after appellee discovered that the farm had been sold, 
he then made a demand upon appellant for his commission of two 
r cent on One Hundred Five Dollars per acre, the price for which 
pellant sold the farm, 
, The declaration consists of the common counts and one special 
Raines, Appellee stated at the trial that he relied alone upon the 
special count for a recovery, and that all he would claim under the . 
‘Common counts would be for interest. The special count upon which ap 
_pellee relies for recovery alleges that the land was placed in his 
hands for sale at One Hundred Twenty Dollars per acre, and that if 
he secured a purchaser for One Hundred Twenty dollars per acre he 
was to receive two per cent commission on the sale; the ceclaration 
then avers that he procured a buyer 4n accordance with the terms and 
conditions of of the contract, and that to the buyer, so f-ound and 
— to appeiant by appellee, appellant sold the farm for One 
Hundred Five Dollars per aere. The evidence in this case disclose 
es that appellee learned that one Whitlock, who afterwards contract 
: ed to purchase this farm from appellant, was in the market for the 
purchase of a farm, appellee then endeavored to sell to Whitiock a 
' farm which appellee himself owned, ancfailing in this, he then in- 
formed Whitlock that he tad appellant’s farm fo: sale at One Hun= 
dred Twen y-five dollarsper ative. Whitiock told him the farm was 
_ priced too high, and that he would not even look at it; but appellee 
| requested Whitlock to go with him to see the farm, Whitlock declined. 
said he knew where the farm was ami could drive by it on his way 
_ home that evening. So far as this record discloses, appellee had 
nothing further to do with the sale of this farm, se he never 
brought appellant and Whitlock together and never informed appellant 


that he ever had a prospective purchaser for the farm. He never 
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“priced the farm to Whitlook at the price he says he was authorized 
to sell it. 

{ About two years after this transaction one John Edwards att «mpt 
ea to interest Whitlock in the purchase of this farm, induced him 

to go and look at it, and upon the representation made by Severan: 
Whitlock requested him to ascertain at what price the farm could be 
urchased from appellant; and as a result of the negotiation vbe- 
‘tween Edwards and Whitlock, Whitlock purchased the farm from appel- 
lant at the price of One Hundred Five Dollars per een: There is no 
‘contention by appellee that he ever informed «ppellant Whitlock 
was a prospective buyer or that the farm was s0ld to Whitlock by ap 
P llant at a less price than One Hundred Twenty Dollars per acre with 
intention or purpose of depriving appellee of a Sian hibetins, The 
declaration alleges that appelleee found a buyer at the price a= 
greed leon: One Hundred Twenty Dollars per acre, and do@¢s not in 
any manner set forth how or in what manner appellee became entitled 
to a commission on the sale .atOne Hundred Pive Dollars per acre; 
which the declaration alleges the farm was finally barcained to be 
Bold ia. The evidence not only fails to support the contention and 
‘claim made by appellee but shows conclusively that he cid nothing 
whatewer to ‘ring about this sale, did nothing which resulted in any 
way in procuring a purchaser for this fave: The w sale was never oon 
Tikenated. Whitlock declining to takee the farm on account of a de- 
feat in the title to ten acres, 


fT@ permit a recovery in this caee would require us te hold that 


t after a farm wae once placed by the owner in the hands of a real 

estate dealer for sale, the owner will be required to pay 4& com= 

mission if after that time the owner sold the lend. To entitleg the 

\ broker to a commission he must be the efficient cause in either 

1 affecting a sale or in finding a buyer who is ready, wiliing and 

: able to buy at the stipulated price or to x whom the owner afterwards 
sells, 

| The verdict of the jury is clearly and manifestly contrary 


| to the evidence, and the judgement is therefore roversed, 
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Clerk will enter in the judgment in this court the 


finding that 
pellee was not the 


efficient or procuring cause in securing a 
chaser for the farm, and took no part therein, 


Judgment Reversec, 
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Flora Oliver, 
Appe liant. 9 


® Pees ii 3 App 
The First Watdonal B 
Mt. PAANts». | 


jal from M.coupin Younty 


Court, 


1841.A. 24% 





pellee= 


Philbrick, J.- 
. Appellee, the Biret National Bank of Mt, Olive, com= <j 


menced an action in attac’ment against one -laxLange for an allege 
q indebtedness m@ on two promissory notes. A writ of attachment was 
_dgsued and levy made by the Sheriff of Macoupin County upon a cer= 
 tificate of stock of the face value of Seven Hundred Dollars, issu- 
ed by the Staunton Home Association of Staunton, Illinois. After 

the le#y of the attachment upon this certificate of stock, appellant | 


Plora Oliver, gave notice to the Sheriff that she was the owner of 


_ the said certificate of stock, claiming the same as her own property, 
that it was not the propetty of Max Lang, and demanced the return 

of her property. Under the statute in such cases, the Sheriff 

made due teturn to the County Court as protided by law, and proper 
notices were given to the parties interested, and this case came 

to trial in the County Court upon a trial of the richts of property 


ie under the statute. The case was tried before the County Judge of 












Wacoupin county without the intervention of a jury, the jury having 
been waived by the parties by agreement. After hearing all the evi 
dence and the arguments of counsel the County court found the issues 
in f2¥or Of the defendant, Riiatimg finding that the claimant was not 
the owner of the certificate of stock, and had no interest ieraine 
The findings of the court were excepted te and appeal prayed to this 
ls court. The errors assigned upon the record are that the Court erred 
’ dn finding the issues for the defendant and rendering judement aga 
_ inst the claimant, that the findiig is manifestly contrary to the law 


and the evidence, 
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. Neither the claimant nor the defendant presented to the Court 
ite pe ruled thereon by him any questions of cither fact or law; and 
“under repeated holdings of the Supreme Court and this court, where 
a trial is had before the court without the intervention of a jury 
wh re the record diseloses that the only question to be determined 
4 8 a question of fact and no propositions of a law or fact have 
submitted to the court to be passed upon by it, there is noth= 
: ing preserved in the record for the determination of this veurk, 

9 No questions having been preserved as required to bring the 
‘questions in dispute before this court for its determination, there 
nothing for this court to determine, and the judgment is affirmeé 
APYIRMIED, 
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©" Lent to reco er upon an sooide policy issued by the appelle xt 
ee to appellee Ne havband in hifi life time. The inoured was - 
flagman upon a raikrosd oroasing in the city of ‘ekin. Tho — 

00) ; oy was for the pridcipal sum’ of Five Hundrod Pollors, and aa 





rable only for accidental a6ath caused by extornal and violent 


ata 


a without the intervention, diroetiy or indirectly, of any 





hor causes On the dey on which the imsured met his jeeth he vent : 
, Oo work as usual in the morning, and returne’ home after hiv days's 

P ort wea finished at about 6315 pem. and was in his usual health. 

“He ate «a hearty supper, then went seross the lot on the property 
“where he live: to a closet, upon starting to return to 
‘efter visiting the closet, st about the time ho was leaving the 


+ 


 sloset, he was seen by two porsous to fs12 forward, his cheat 
Struck o cedar post lying scrogs or near the path leoiling to the 
@losete The parties who saw him fsll went to his as istonce, picked 
him up, ond carried him fo the house, leid him upon a pillow on the 
poreh, while lyins there he recoynized his wife, but did not Gpeax; 
shortly after ho wos placed on the perch blood begen flo ine from 
his south sid nostrils end mede quite a pool upon the floor of the 
poreh; br. Srimuer who wae called arrived shout seven ps Me bub tne 
insured wes dead when he ~rrivede ‘oofs of loss were unde by 
appellee under the tems of the policy, appellant refoped to pay; 
7, this action wis brourcht upon the policy, anil a judgement reucvered 
iA pPrxinst aprellant. 
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Appellant insists thet it is not liebdle clatcine that the 
‘application for the policy of insurense is a port of the contract 
‘of insurance and thet el1 reprosentationa in the applicction wore 
he ae warranties, thet the insured gave his ace at tho tine of the 
“Application ao fifty-cix and contending thet hin trae ave at thet 
“time wos sixty-five years, and thet thio representation thet he 
“Was fifty-six wes false, was a materi! representation end werranty 
and that dy reeson thereof the policy is void. Appellant else 
ins tote thet the sereement to pay this policy was only made upon 
the condition that the death be oeused by aceitental, violent and 
i external means, without the intervention, direotly or indirectly, 
‘of eny other cause and insists thet the insured was suffering with 
| ‘arterial sclerosis for a number of years prior to the time of the 
| fesuance of the policy, and thet his death wan esused by reason 
| of the burstine of an artery in tho lune sroducine a hemorrhare 
| Which cansed hie desth, si that the bursting of this artery was 
| Gaused by reason of the disease, arterial solerosisa, thet the fall 
| was not sufficient to have eeuse’ denth oxcept for the wenrened 
q ‘eondition of the arteries soused by the Aisease; appellent also 
“eontendsa thet the court erred in the admisnion end re jeetion of 
“evidence and the sivine of instructions on behalf of appellee 
and refusine inotructions asked by appollant. 

After obtainine the policy in question te inoured 
continued a member of the order in rood standine anf pakd all 
dunes and asacacmenta thercone The policy waa iauued Apri) 60, 1910 
and the inswred dled Awwst 27, 1910. 

The evldenge is wundiisputed that the deseased fell 
and atruck his ghest ueon the cedar post, ani as ea reguit there 
was a bleckt and bine mark seross the chest gome w two inchos or 
hore in width. ‘The recor’ doen not disclose what caused the 


deceased to fall, ond pprellant contends the artery my have 
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: ny we pea sy ‘thie disease has c Pesce f 
=e on . the ortories ana to cause thom to burst by aveidents whieh | 
gauge the bursting of a healthy artery, there is nothing — 
3 resord to chow that tho fall which the insured received — 
0 Porve with which he came in contast with the post oma not 





briking hia ehesat seross the port, which sroduced bleck and blue 


a 


nore of two or three inches tn width seroae his chest and the teat 
‘that he died by reason of a vulmonery hemorrhace nbont flftoon 
“minutes ister veo sufficiont to arrant the jury in Tindine and 
‘poturning a verdiot thet the insured onme to his fexath by resson 
'0f sooitontel, external and violent moans, unassisted or induced 
“@irectly or indirectly by any other cause. 
| The coroner of sasowell county held an inquest on 
the body of the deorased, cai t' jury iepaneled returned the 
followine vordiot: 

"We, the undersipned Jurors sworn to Laquire Lute 
' the death of James 0. Pranklin, on oath do find, thet he cane 


to Als Aesth by a pulmonory hemorrhare, gaid hemerrhare pelnge 








@aused by netural causes,” 
This verdict wast introduced in evidence by appoliant 


over tre objections of apoolleo. the verdlot of the coroner's a 
ry having been admitted inenevidence the- court limited> the- 
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“Anstrueticns eliminetea fro. the consilerstion of the jury the 
finding thot the pulmonary hemorrhece was produced by noturel 
sec, and eppellmt insists thet the court erred in tims Lintt ing 
the verdict of the coroner's jury, and insists thet it should heve 
deen submitted to the jery together with the other evidence in the 
case : without any limitetion ty instructions. The verdict of the 
‘coroner's jury was properly sanitted in evidence by the court, and 
a tint properly limitea by the instructions of the court. The 
of the coroner's jury waa to return e verdict findine the 
‘eouse of the death, which they properly 414 in detornining that 
She death wes coused by a pulmonary hemorrhage, but we are of the 
pinion that when the jury undertook to determine whether or aot 
this hemorrhage wes produced by netural or unsetearal ceuses they 
Chennnr the powers conferred upon then by law. 
| Galloway v. Syurgeon, 65 [LleAppe 57. 
Te te & He “se Ryeton Vetaylor, 45 Tlle Armes 5066 

Appellant filed a sreciol ples setting ap thet “renklin in 


S his opplicetion for insurance revresented his are as fliNyesix 


} P ; | 
S years, ani thet this applicstion wos mele eae part of th contrast 
y . 

= of insurance by proper reference thereto in the policy; that this 


2 


representation was made s warrenty under the terma of the policy, 
that ecaid ropresentetion wes false and thet the are of “ranmclin 

wes oixty-five yours, end not fifty-six. The ples then svers that 
the insured sdmitted thet this was a caterial matter. “o this 

plen appellee filed a replication denyinre that the ave was iaterial 
or in ony way increased the ciok of insurance. A demorer to thia 
replication wes overrule!, and appellent insists thet the gourt 
erre’ in overruling this deuurrer. This replication denied the 
Question of the materiality of the ace. The eanse wes tried with 


thie iesve involved, and we do not find in this resord any evidence 
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whatever to support the plea that the representation of the 
deceased ag to his age was false. The burden of proving this 
issue wag upon appellant and without heving sroduced any evidence 


i. or attempting to prove the age of the insured, althourh the court 
may have erred in overruling the demurrer on this record, appellant 


has not beon injured thereby. 

It 19 insisted by appellant that the court orred in 
refusing to direct a verdict at the clove of plaintiff's ovidence. 
We are satiofied that the court a4a not err in denyine this motion 
ana refusing the instruction. Zhe ovidence offered by plaintize 
showing that the insured fol), ctriking his ehest upon the post 
and that within a short time thereafter, blood befan to flew trom 
his mouth end nostrils ea a result of a hemorrhaze of the lunes, 


showed ouch s condition as to require the court to aubmit to a 


Sury the question es to hoy and in whet mamer the insured met 


his death. 

Appellant criticizes Instructions ‘umber Light and 
Sumber Nine riven to the jary on behalf of appelice, insisting that 
these instructions required that in order to defeat a re overy the 
aefenfient should prove by a preponmiersnee of the evidence in the 


case thet the deceased came to his death by reason of naturel 


causes. te 40 not a0 internret those inctructions. The instructions 


muat he considered as a whole. The sleas, torethor with the 
declaration, presented to the jury the question aa to whethor o 
the decease’ came to hic desth by reason of an aecident or from 


é 


naturel esuses. Shile the burden of proof is on the plaintiff?’ to 
show by a creponterance of all the evidence in the cave that the 
deceased cane Go his death as averred in the decloraticn by rassou 
of accidentsel, external end violent means, Andesendontly of all 


other causes, the pleintiff hsvine made a prima fecie case by 
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her evidence, the burdenthen fell upan the defendant to rebut thia 
prime focie caso, and one of the defenses was that the deceased 
met his death hy naturel causes, and heving vroduced a prima fecie 
ease, the burden then was upon the defendant to meet this prima 
facle ense in accorgsnce with the avernents of these plesa. 
These instructions Nunber Hight and Mine referred solely to these 
pleas and to the question whether death was eoused by natural 
causes es averred in these pleas. There was no error comulitted 
in givine these instructions. © 

We have examined the questions mised by appellant 
upon the afmission and rejeotion of evidence and also upon the 
question of giving and refusing of other inatruetions, and we 
are satisfied that the court comeitted no reveraible error therein; 
and we do not consider it necessery to further diseugs the questions 
raised upon this record. 

Phere beine no reversible error, the judmment 

of the trial court is affirmed. 


ALP irmed « 












? ive zed 
citq | 
ei 





: - — sentiseinevetenes: — ee eee ee ee ee eS eee eee 
































he “ oateder ‘form, 1914 Py ig Agenda No. ©, 
Ng? (— Phled Oot. 26, 1ghg= 


we Pekar bake Le Ae Re ih a oe 


from Mucons 


1841A. 271 











nee toe 





rane Company « 
Uy Illinois.,- 


“?his is an action by appellee against appellant upon a 


of insurance, Ske-—property~0-nppetsnce.was_insusad.by..2 olde 
The property of appellee was tneuredy polioy 


pax : pained into the hands of a receiver, Appellant company entered 
into an agreement to reinsure the risks of the Illincis National Tire 
Ir euranse Company, obtained a list of the policy holders of that com 
Laey and forwarded to them a st«tement of the conditions under which 
itey would re-insure these risks. These conditions required the 


‘policy helder to assign to appellant whatever claim he micht have 









against the Illinois National Fire Insurance Company for unearned 

P ‘emium and pay the balance in eash, ond wpon making this assignment 

ana payment of the difference in the premium appellent company «creed 
to re-insure these rieke. ; 

1 (‘mis is the secgond appeal of this case to this court, upon 

the forner appeal the judgment of the trial court was revezedd and 

the cause remanded. ihe former opinion aoe written by Mr. Justice 
b terbaugh, and the i ots are fully ated in the forfer opinion 
found in 164 Taide § App 237.) 0 he facts concerning the issuing 

b £ this policy are the same in this record as they were at the 

: the former opinion was written. This court then held that the 


orre spondence had conoernéig the policy of insurance oreated a 
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0 zs root betwoon the ineured and the appellant company, and thie me i 
if is now bound by the law as stated in that opinion, «nd also j a 
7 foots. which were then found so far as the evidence is the same Uy 
3 regord. This court at that tine passed upon the question at . 
Lr aicod conedrning the compe tency of the statements made by 
wy: Maller, who appellant contends was the agent of the insured after - | 
he ion ne of the polécy; we then held thése statements at alt: | i 
d we are a disposed to disturb that holding. | 
m Pleadings are the same upon this hearing as they were at 
me the oase was previously here, with the exception that 
ndant filed six additional pleas before the second tial. A de= Ni 
er was sustained to the first, third, fourth and fifth additiopal 
}» appellant clected to stand by its first, and took leave to 
nd the third, fourth and fifth additional pleas, To these amended 
as the Court sustained a dermrrer. Appellee replied severally 
to the second and sixth additional pleas, issue was joined thereon, 
: _ There are but gwe questions presented in the argument of appele 
lant on this hearing which have not been determined by tho former 
judgment of this court. These questions arc, first, upon the suse 
taining of the demurrer to the special pleas filed by appellant, 

and 5g660ha upon the ruling of the court xymamemk in sustaining obe 

Jections to the evidence offered tehding to impeach A.J.liller, 

and LeA.Mill-r, his son, who testified to having mailed to sappel- 

lant the assignuent of the claim against the receiver of the Ill- 

fnois National Fire Insurance Company for the unearned premium 

paid that company. These pleas to which demurrers were sustained 

are all designated as pleas of « failure of consideration and pure 


port tp besuch upon their faseYach of these pleas aver that the 








consideration for the issuance of the policy was the agreement 
on the part of plaintiff to assign to appellant his claim against 
the Illinois National Sx Fire Insurance Company. These pleas ayer 


“the facets concerning this agreement and instead of averring that the 
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‘consideration failed by reason ‘of a failure of appellee to make the 
assignnent, ‘aver that he never had any such claim and never had file 
ie a claim with the receiver, thus presenting to appellee as an 

Ae ssue on these pleas the question as to whether or not he did file 
: @ claim with the receiver, and not whether the claim, if he ever — 
ed one or had one, was assigned to appellant. The failure of ae 
stderatied alleged by the pleas is a fallure to make the assignmet 
greed uponto appellant cowpany, the question as to whether he had | 
{ lets acainst im receiver presented an immaterial issue. 

2 had no such claim km then he owed to appellant the whole a- 

it of ite premium. The court did not err in sustaining the demir 





r to these pleas, The plea does not in any way aver that no as~ 
ae nent was made of the claim against the receiver, but that no 

3] ‘ was ever filed with him, for return premium due him for the un- 
e spired time on the policy which he held in the Illinois yational 
ire Insurance Company. The plea avers that appellee hal agreed 
to make an assignment of the claim arainst the receiver, doses not 
@ er that he did not do it, does not aver when it was to be MAE, 
but leaves the mtter as an executory contract, and although plaine- 
tiff may have failed to make the assignment agreed on, which was 
alleged to be the consideration to appellant, this would not ae 
mount to a failure of a consideration; it would, in effect, be only 
a breach of a promise to perform, Conceding, “however, that the 
demurrer was improperly sustained, appellant was permitodase to 
“introduce evidence upon the second trial which could only have 
been proper under the plea of a failure of consideration properly 
pleaded, and having had the benefit of this evidence won that 
“question, it cannot now complain that the dermrrer was improperly 
atained, 

| Upon the question of the impeaching evidence offered, appellant 
| offered to impeach the dharacter of A.J.Miller and his son for 








truth and veracity by showing the reputation of these witnesses 
at a piace where they had resided two years prior to the time of the 


the facts involved in this con roveray. ‘he Court held that this 
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evidence was too remotes and sustained objections to it; under the 
ruling in Kennedy v. M.WeA. » 43 111., 5606, this was error, but 
upon a careful consideration of this casa and from the ruling made 
by this court upon the former hearing, we hold that appellant was 
3 mot prejudiced in any way by this ruling, mm as the record discloses 
@ complete constract betwd@ the parBies, a loss under the policy and 
nig other judgment could properly be rendered in this Case, the judg- 
“ment is, therefore, affirmed. 


APFIRMWED, 
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Br, 7 from tomagh leds ‘ 
B.Dennise, end Olive 
: Appellees. 


a This is an action assumpsit , brought by appollant 
ainst appellees, The facts as averred in the plaintiff's declarae 
on, second count, are, that on the 28th day of October, 1905, 


‘1 }Russell and wife purchased from appellee Morgan a house and 


‘- 
6t in Hoopeston, subject to a mortgage of One Thousend Dollars, 
i 


hich Rassell and wife acreed te pay. The consideration for 
he wurgkaas purchase was Twnaty-five ihindred Dollars, ‘Tbe sccure 


mart of the purchase money a mortgage was executed to Vorgan for 


mH 


Hundred Pifty Dollars, which was culy recorded in Vermilion 


se aty where the property wae located. After the execution of the 
fortgace by the Pusselle to Morgan, the Russells then sold the prop- 
| subject to the two mortgages, one being for One Thousand Dole 
1 ¥e which they had assumed, the other for the Your Hundred Tifty 
Dollar mortgaze which they had given to Morgan, The Russells sold 
proper}ytgipgmmtto one Charles B, Moran, and aTterwarda Movan 


% 
bad 





Bold and transferred the property bo one Stevens, svbdject to the 
| two mortgages, The declaration then avers that afterwards Stevens 
‘Bold the property to Dennis, «nd Dennis to one Carr, that the deed 

| from Dennis to Carr did not contain the clause assuming the mortgazes—. 


4 at Morgan spld and transferred the Your Hundred Vifty Dollar note 







to one S.C, Malo, who afterwards put aaid note in judgment acainst 
the Russelila who were the principals therein, and that W.8.hussell, 
ne of the makers , was compelled to and did pay this note, and 


that efterwards Russell brought suit aainst one Moran, who had ase 
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Reka the payment of this note when he purchased the property, and 
hat ‘Seoenss was compelled to and did pay Russell the amount due on 4- 
said sliies That prior to the payment of the said said note te 
musse11 by Moran, and after the purchase of the said house by the 
aid Dennis, said Dennis demanded and requested of Morgan, the crige 
nal payee of the nete, that he release paid mortgage of record, and 
hat the said Morgan “did execute a release therefor, which 8 oda 
elease was duly placed of record , and that said release was exec ~ 
tea by the said Morgan with full knowledge of all the facts, and 
a ‘ he knew at that time ‘that Moves, appellant here, claimed the 
to pursue sxia@ the said property by reason of the said note 
mortgage, as he had the right to do, ond that thercafter said 
ie matt sold said house and lot te said Carr without providing 
“the assumption and payment of the said note and mortrare, 

ne that by reason of the release of said mortgace by said ida ine 
peliant is deprived of his richt to proceed against sald property 
and foreclose said hovteare, 

} The court sustained a demrrer to this declaration, appellant 
eleeted to stand by his declaration, «nd assigns the ruling of the 
court in steteining the demmrrer as error. This declaration 

Btates & good cause of action, and it was error in the court to 
@uetain the demurver. The judgment of the court is reversed and the 
enuse remanded with directions to overrule the demurrer end to pere 


mit defendante to plead to the declaration, if they se desire. 
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Yt Mermanson. ' 
Mi Plaintiff in Error., 
| VS. ; 


or te Vermilion, 


ot of which thik ises, as shown by the record, are as 
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anville, as he contends, taking orders for certain proprietary patent 
ei loinea for future’ delivery. He was arrested at that time for ped- 
: / within the linits of the city of Danville without first have 
g procured @ license as required by an ordinance of the city of 

x ille. He was arrested in the evening, taken to the city prison 
an¢ there configad until the following morning when he was taken bee 
for the police magistrate, where he was fined and required to pay 
th fine and costs, The office rmakin: the arrest had no warrant, 
but upon a telephone commnication to the police station, a patrole 
n A mamed Walters went to the part of the city where it wes reporte 
that defendant was peddling, made the arrest, and took hin te 
‘tl e city prison. Under the facts in this case where plaintiff? was 
found in the city of Danville travelling from house to house with 
‘his s4tohel with bottles and boxes contained therein, apparently in 
: s act of peddling, it was unnecessary that a warrant should be 
issued for his arrest; ample authority is vested in the police of 
the city to arrest a person in the act of violating an ordinance 
‘without a warrant having been issued therefor, ‘The arrest was mnace 


about five o'clock in the evening. Defendant, who was Chief of 







‘Police of the city of Danville, did not assist in the arrest, but 
“oving to the lateness of the arrest and the inability te ha ea triad 
that evening, directed that plaintiff should be confined in the 

¢: ty prison until the following morning to await his triad, 


1841.A.2973_ 
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Dita sk hidSnseen morning,when the time for trial arrived, plaintit’ 1 
(me & waiver of a trial by jury, under the provisions of the aA 

| statutes It is the contention of the plaintifr that the defendant i 

“Ghies of Police of the city of Danville is liable for false imprise 

ements because he directed that plaintiff be confined in the oltyxge 
doa until the time of his trial on the following morning. v 

) The record of the Police Magistrate offered in evidence by | 

aintitt shows the title of the Cy the City of Danville v8. A. 

_plaant ier complaint y peddling without a Lieenses fine assesed, icn | 
Dollaray. That on January 8, 1910, on couplaint filea by the City ‘ 

rr ttomey, charging defendant with peddling without a lécense;defene- 

| “gant in court signed a waiver of jury, pleaded guilty to the charge, 

then follows the judgment of the fine of Ten dollars and sosts, Deven 4 

dant had with him at the time of his arrest a satchel containing 

a bottle or bottles and a bex or boxes, ‘the Police Magistrate, 

_ HeVs Custery was placed u)on the stand by plaintiffj the Police 

; Magistrate testified that defendant, after standing around, finally 


> hed 








eT 


Said, "I will plead gulaty";, and then signed a waiver of a jury 


¥ trial. Plaintiff had upon his person some money at the time of his 
_ arrest, and the amount of the fine and costs was retained by the Poe 
. lice Vagistrate out of this money and the balance was returned 
to the plaintif:, ‘Mary B. Smith, a witness for plaintiff, testified 
that she bought preparations of ithe piaintiff, sometimes gare 
hin orders and sometimes did not. | 
At the close of the plaintiff's evidence, the court sus cained @ 
motion tomdirest a verdict for the defendant, entercd judement on 
the verdict; and it is from that judement this appeal is prosecuted, 
Yhe errors assicned to reverse this jucement are that it is 
contrary to the evidenee, that there were sufficjgnt focts to ree 


- quire the question of false imprisonment to be submitted to a jury, 







that the court erred in directing a verdict, 
The only question raised by this appeal is whether or not there 
Y was any evidence tending to show a cause of action, and want of 
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r inaciatdin cause for the arrest. If there was probable cause 
for the arrest and reasonable ground te suspect or believe that 
: defendant was guilty of a violation of a city ordinance of the 
‘eity of Danville, then this action will not lie, Tne rule is too 
familiar to need citation of authorities that before an action for 
se imprisonment can be austained it is inoukbent upon the plain - 
t 1 ‘f to show that there was no reasonable ground or caure to believe 
« ntiff guilty of the charge for which he was arrested and for mx 
Lol 1 he was imprisoned, From the evidence the only conclusion that 
: in de arrived at is that there was reasonable cause to believe 
oa plaintiffwas guilty of the charge for which he was arrested; 
tn ‘trial court did not err in direoting @ verdict for the defen= 
jant, Plaintif’ himself not only offered the record of the judgnont 
ef the Police Magistrate showing that he pleaded guilty to the mwa 
"charge for which he had been arrested, bute the Police Magistrate 
+t yatified that plaintiff? was before him at the time, and that he did 
there plead guilty to the charge, This proof alone wild bar © recoyv= 
i ery in this kind of an action, 
: Upon the contention that plaintiff Was not given immediate 
_ trial upon being taken to the city prison, the city was not bound 
4 to proceed | with the trfal at that hour and had the right to hold 
; plaintiff in custody until the city could be able to se@ure witnesse 
4 es and prepare for thr trisl, and under Section 12, Article 6, 
4 Chapter 24, HeReSe, 1909, it was not unlawful to confine plaintirr 
in the city prigen until the following mmxkkgg morning to uwait his 
trial, 
We find no errors in the record, and the judgement of the 

trial court is affirmede 
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from County Court of ‘Matenenats a 
County. 





fa judgment, appeal was taken by defendant or 
the court directed a judgment for the , 


was a tenant farmer and intending to move from 

) farm which he occupied, prepared for a public ones the sale was 
c upon the farm where he resided ang was conducted by an | 
Wu ‘nil Plaintiff bought at that sale some timothy hay and some 


s Lover hay, the timothy hay was in the mow of the barn and the clo- 


——— 


hay was stacked under a toof in the yard, It was repre sented at 
the ®@ sale by the austioneer and by defendant that this hay was choice 
: ‘and: fiyst< class, and it was announced that the hay had been 

m asured by disinterested partées and that there was Ro much hay 

gf nm the barn and suv mich in the two bents @f clover hay in the yard. 
pe purchaser at this sale purchased one ton of the timothy, 

A he wes to have the first ton, he removed his hay leaving the 
Dicience for the plaintiff, plaintit: purehased the timothy hay by 
the tony plaintiff paid the defendant 9176.07, for the amount of 
“hay represented by the defendant to be in the mow, but now contends 
that the timothy hay did not hold out to the measuremente announced, 








and that about one ton of the clover hay was so badly damaced that ; 
at was unfit for use» 

4 The announcement was made at the time of the sale that anybody 
desiring to purchase the timothy hay in the mow, if not satisfied A 


Bien the measurements represented by the auctioneer and defendant, se 
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was reemeasured by plaintiff before he made payment for it, and he 
-dneists by his measurements*the amount of hay which he paid for was 
“not in the mow, Notwithstanding ‘hie contention ty him, and although 
he ) Taend ample opportunity to ascertain the amount of hay thore be= 
. making payment, he voluntarily settied therefor by paying for 


‘ aia not get the full amount paid for. 
As to the clover jay, he hought these two vbents, at "$14.75 


Bas. any of this hay on the day of the purchase, and as he hud 

Os 16 2 arrangements to occupy the farm on which defendant then liv- 

ea and expected to use the hay upon that farg, he did not remove 

c game from the farm where it was purchased, After having made 

‘the ) purchase, he went upon this farm with his Passes to work and 

ft od and used portions of the hay, both the timothy and the clover, 

: ad while so doing he had ample opportunity to make a full and com- 

plete investigation of the condition of this hay before paying for it 

but notwithstanding he had been upon the place with numerous teans 
and used a portion thereof, he voluntatily ad for the amount of nae 
as represented by defendant; hav ine had the opportunity to disco-v- 
er its condition but having mace payment without so doing, he made 
a8 voluntary settlemont therefor. tite 

7 _ Plaintiff cannot recover under these conditions, not being 

) entitled to recover, it is immaterial whether the trial court come 

» mitted any error in the trial of the cause or not. ‘The gagummtckx 

| judgment is affirmed. 

: APPIRMED, 





would be ¢iven an oportunity to reemeasure the hay; the timothy hoy a) 


he amount represented by defendant, and he cannot now complain that Bi 


or ‘ton and the other at §14.50- per ton, Plaintige aid not make pay — a 
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Appeal from Moultrie, 


Philbrick, Jae 

; Tnie is an action brought by plaintiff to recover i 
from the defend company for services rendered to it as station 
agent, ticket agent, telegraph operator, shoe, at the station of 
Lovington, County of Moultrie, While plaintirt was in the employ 
ef the defendant he sold to parties at Lovington, as ticket agent 


of the defendant, three tickets from Lovington, Illinois to Seattle, 


Vashington. The tariff and schedule of rating for these tickets over 


the various lines of railroad upon which the parties purchasing 


them would have to ¢tmavel from Lovington to Seattle was provided 
TES 


im the office of the defendant company at “ovington, from which plain 


tiff was required to ascertain the prices of the tickets. In exame 
ining this az schedule of rates and tariff list, in his endeavor 
to determine the price to be charged for these tickets, plaintiff 
wpon his best judgment avfived at the conclusion that the proper 
charge for each ticket was $72.50© Prior to the time of making 

the sale, plaintiff contends that he applied ip one Penn, 2 Travelle 
ing Passenger Agent of the defendant compeny, coneorning the core 
rect charge to be made, and insists that Penn, who had authority 
to direot plaintiff in regara to this matter, informed plaintiff 
that he would look up the matter when he arrived at Terre laute, 
Indiana and would wire plaintiff whether er not his conclusions 


were correct, and if plaintiff did not hear from said Penn then he 
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should make the sale in accordance with his own ounciuetons, Plaine 
a did not hear from Penn or reeeive any telegram, and sold the 
tickets for the price of $72.50e cach, Afterthe sale had been made 
ang the tickets used, it was found inatead of the price being 
$72.50- 4% should have been $112.49, Plaintiff further contends 
that after the error wae discovered Penn informed plaintiff that he 
. d stand between him and the company for any loss in regard to 
the sale, the mistake having oecurred by reason of Penn's failure 
to investigate the matter upon his arrival at Yerre Haute and to 
plaintif?,. After some negotiations, two of the parties who 
haged these tickets paid the balance cue, the other party refused 










‘to make further payment, and the defendant company called upon 
— to make good the lose, claiming that he was short in his 
acoounts 9392993 plaintiff refused to pay this amount, or to stand 


~ 


Tesponsible therefor. 
Plaintiff ceased to be acent of the defendant at Lovington 3 
Plaintiff made written demands upon defendant for the payment of 
his WOEeS, amounting to $100.71 ad served ~~ ise under Par. 139 
Chap. 15 of Hurd's Revised Statutes, 19095 fan ond caer mit for the 
wages due him beforee a Justice of the Peane. Plaintiff recovered 
‘@ judgment before the Tustice for $100. me Defendant appealed 
to the Cirouit Court where judgment was rendered against defendant 
for 8135 200., plaintiff contending that by his claim beinc for 
wages due him, he is @ titled te recover 935.00 ag a@& reasonable 
attorney's fee, under Pat, 13 of the Statute, sur oupra., The cantt sube 
mitted to the jury the question of the at vorneyts fee, and the jury 
returned a gene-ral verdict acainst defendant for 8135.00., upon 
which judcment i3 was peanerea: 

Defendant dees not question the risht of plaintiff to recover 
the difference between the amount of his wages, $200.74. and the ae 
mount of the loss, $39.99 caused by the sale of the ticket below 
the txriff rate, but insists that the court committed reversible 
error in submitting to the jury the questionm of the axount of ate 


torney's fees, in rendering judgment for $135.00- 
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Upon the contention that the ppaintiff is liable to the defene 
dant for the loss cecasioned by the sale of this ticket at a price 
below the tariff rates, the proof shows and it is not denied that 
plaintiff used his best Judgment and maaxyx every meanf§e available 
for the purpose of ascertaining the rate, and after having concule 
ted with his superior ir, Penn regarding the same and having availe 
ed himself of every means at his command to determine the correct 
amount of tke this fare, the loss occurred by reason of an orror 
in his judgment, the mere fact that he made a mistake as agent of 
the defendant company dees not render him liable to the defendant 
therefor, and the Logi, if any, under kim such condibioha, mict 
fall upon the aefandant, 

Schmidt v. Prau, 114 tlle, 494, 

Upon the contention, however, that the court erred in subnite 
ting to the jury the question of the attorney's feo, we are satisfie 
ed that in this the court was wrong, that the question ef the amount 
due plaintiff for his wages was one for the determination of the 
jury and before an attorney's fee could be allowed, under any 
circumstances, it was necessary that the jury should find that the 
amount due him was the amcunt demanded of the defendant in the write 
ten demand made by 3 plaintiff, and find t that the amount was due 


‘ 


for labor » wages, otCe, WeCalixe Coe, Ve T., 57 Tlleg , Appe, 606, 
CoV. & Ve C.Co., Ve Balmer, 45 Til., ADD. 603 by returning a cen= 
eral verdict including an attorney's fee, there is no way to detere 
gmine what amount the jury ajjowed for attorney's fee or what amount 
the jury xitemek found to be due as wages, ond that if the jury hed 
returned a verdict finding that the dematd was for the correet 
amounty,and that the claim was for labor as a servant or labor in 
the enploy of the defendant for mg wages, then it became the cuty 
of the court to fix @ reisonable solicitor's fee and the cuestion 
of the amount of solicitor's fee was not a proper question to sube 


« 


mit to the jury. 
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PRBetcher v. Massey., 49 Ills, Appe, 35 
Appellant aiso insists that the judgment is erroneous in the 

















‘fact that it is for an amount in excess of the demmnd made before 
the Justice of the Peace, and endorsed by him upon the back of the 
Summons, This demand was for $100. 71, the amount of wages due, 
if an attorneyts fee whould be allowed, which must be taxed 
costs. It was not the province of the plaintarr in making hia 
or bringing suit before the Juestice fof the Peage to fix the 
amount of the attorney's fee and include it in his demand, he could 
mmx demand only the amount due him for wages, an this demand must 
not exceed the amount found to be due upop the trial, if the ree 
Covery is less than the demand ne attorney's fee can be recovered, 
t if the demand is found to be correot, then it becomes the duty 
£ the court to fix the amount of the attorney's fee and tax it as 
costs. 

The question cohtended by defendant that kk an attorney's fee 
der the uithkkekex statute, cannot be reevvered for an employment 
£ thie character is not clear and is nbt free from doubt, Some 
F £ the Appellate Courts of this state have held that under such emp 
)ployment an attorney's fee is proper to be recovered, others that it 
‘ts not, _— e EPP se 17 T12., ee 196. We ure inclined to the 
‘opinion that the statute is broad enough in it3 terms to permit 
ithe recovery of atiorney'*s fecs by one smpleyed as oraintiee wane 

For the error committed by the trial court in submitting the 

muestion cf the amount of the attorney's fee to be reeovered, if 
bny, to the jury, the judgment ust be reversed arid the cause reman- 
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Philbrick, Je 
Plaintiff vrings this action arainst defentant to recover 
for the alleged wrongful death of her Imsband. ‘The declaration 
in several counts, the substence of which are that the defend- 
wnt company was in the possession, ownership end control of oa 
“wooden box located in a street or public highway of the city of 

Pekin along and adjacent te the prorerty ommed bv the defendent 
companye The declaration in various counts chorges that the 
defendant constructed this box in the nublic highway in such a 
"negligent and improper marmer that plaintiff'sa intestate who was 

| @rdvine along and upen said public hisivray with o worgen ran over 
and upon said box and that by reason of the box extending above 
he level of the publis hisirvay that the wheels of the waren upon 

which plaintiff's intestate was riding dropped with creat farce 

and violence whereby the deceased wes throw from the waren which 

passed over and killed him. One count alleges that the defend- 


ant unlawfully and negligently mainteined said vox in said high- 


( 


way in such a condition as to cause the injury: enother alleges 
that defendant not only installed the box, but since installing 
allowed it te become and remain in ® dangereus and unsafe condi- 


tion whereby the decensed in driving along said highway ran over 
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and upen the game end was throw from his wagon, injured and 7 
















Eps. The trial resulted in a verdict and judgment against the an 






sf endant for Seven Thousand Dollars. o 
| The proof discloses that the defendant corporation oenad 
* property along and adjacent to the highway wherein this © 
was situcted, that the box was built in the highway and that 


| : 
highway by former ormers of the property, that after the box was 7 
constructed in the atreet other parties had owned this property 
before the defendant company had acquired it; that the defendant 
company did not in any manner have anything to @o with the placing, 
“eonstructing or building of the anid box in the public highway, 
and that since omming the property the defendant company has not in 
any way repaired or interfered with the construction or location 
or condition of the box in any manner; that the only connection 
Phat the defendant company hoes had with the said box was to use 
the water which came upon its premises from the Pekin Woter “orks 
through the connection made at this box; that the box hed been 
placed in the street during the year of 1002, that at the time of 
its construction it was placed below the level of the street and 
filled over with dirt so that it could not be observed and was not 
e hindrance or obstruction to the travel siong the street, that 1% 
was constructed in the middle of the street which was thirty-three 


feet wide, there wes ample room on either side for the passing of 









teams either way, that on various occasions before the defendant 
became the owner of the prorerty, rains ond vater running in the 
street washed the dirt away from the box and made revines or heles 


at. or near the sides of the box, that these hod frequently been 







hao Setwtnt , taney att oot} neegt cow bare oman mie 
\‘ . é wey e 
ia ‘ 

‘ent @eahagn ttermhat, ‘fren toth: tov Mn hi Dotiunen Lokst edt 


—Z 













as: a ere tod sveonunett roves tot 


a 





barr “ captain rye frente oud tsi soantonkb om os 
re Ny Tey ; 
shed tease | “eat th ait 90 tapeat ie ine QaEse. ml 
. OE?) ved, 


emit het cari erie id tftud ane mod ode tats photouete naw 0 


ee eee etre” ove win orld nent. nota 1 














ps 






Zod wit oor. tntor eld tinct om nor bien 98, 






Me tae on ars wr 4 
gd Bernd wor wroteon orit of mgt eter esicdir at be tose 






ort Crete fois eerocanty actus bok tamee pre yeas sande b 3 
ye te rat 
i mona. atntedsdo eo wanctan ane ‘apt torts arte at aba | 


ats? mi batoure mice ecw nod afi : ieraaseoes zevo.toci “ YoY | ‘ 
: ys 4 or ay, 6 a” ay 
ane x4 outt tevta sati? sedtodyty O88, Yo axeirte rear wi , 

‘ea 






eortertog “bets hartero baat se leren rests ° toatea ontd. 


~ ont We ay ed 


Giindere tah edt dott ttt Dorntunas ha waeeis09 Rg, 
i intents weld 4 t9 be oh o¢ nriterien ovat Tenia Sess sek 2065 B et 
y qtarnints! astaun og me xod ‘Skis og to sab cRud to, ka. 


ie inte " 


a. Sous ent wieproe ganfsw ab fet poorer ont “pethaaro ponte 


m hem! 


aoiteont +0 a0 Riouet stn 9 eae dit kw he-rotwpda te. pentedor 1 
aoticonane tite ote tad: jtonnom yie at xo pat te aot oes 


ae ae * 


ée oF Sa% sod bran ot nit be dent teri enon tne so 
























attoy ret Y hbMe% ont mt? nedtnerit ate mow oer sob ae * 


"he 





teed Had xod srit Sastt imo a Bett te oham apddoonndg ¢ 
“. Lag 
; Bo. ont? off On trite 0° ba, ane ott sustrush sonte ont 


Si fren inonee oat Xo Sevel rit wolf Sal booeta, aay mo ztom 


To aplnen 









Gnebrie teh eid psimaed “ivokannoo peti ti0 goat Bodh 


ieiing 


exit at pt Ac: OFA, ‘inte atone ciroethert ae 
* ar thc ao ae bya ae me 
, Palo te aortyat ohn aaah Rov ade men 2 ; 


‘ } is the iD et 1 ae 
-.) teed. enanes) bit omnia gayest pots 
oe. ee ct 9 RA bah FSG 








-% - 


filled up by persons using the street and at times by the city of 
Pekin. The facts further diselose that plointiff's intestate had 
been hauling brick and teaming upon the streets of the city of 
Pekin for several years, that he had had occasion to pase this 
box several times a doy while engeged in the work he was doing at 
the time of his death, he had been for several days hauling brick 
along this street, that upon the day in question at the time of 
the injury, instead of occupying that portion of the street which 
was free from obstruction, and notwithstanding the box extended 
above the level of the street several inches and was plainly 
visible, the deceased was riding upon his wagon loaded with bricks 
with his back to the side of the wagon and paying no attention 

/ whatever to the position in the higiwnay that his mile team was 
taking, and that by reason of this the team wandered uron the box 
and when the wheels struck the box and dropped therefrom, the 
pricks upon the front end of the wagon began to fall scaring the 
team by reason of which they ran away and plaintiff's intestete 
fell from the wagon and wes run over and killed. 

Defendant insists that the judgment is wrong and should be 
reversed because it is contrary to the evidence, because there is 
no negligence show on the part of the defendant ond thet vlointiff 's 
intestate was guilty of contrivutory neslircence. 

The only theory upon which this section can be maintained 
against the defendant, if at all, is unon the theery that the 
maintaining of the box in the public higivray for the use of the 
defendant company was a public nuisance, and that it was its duty 


to abate it, and in failing to do so it was negligent, icthseSexng 
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The law RNIB 8 that the deceased while in the use 
of the public streets should have been in the exercise of due care 
and caution for his own safety, commensurable with the know condi- 

“tions, ond the evidence disclosing that he knew the condition of 
this box, the deceased heaving passed it several times a day for 
several deys prior to the aecident in going to and from the place 
where he was hauling the vrick, he met be held to have had know- 
‘Ledge of the condition thereof. 
In driving along the hishway without paying ony attention 
to where he was going, without giving any attention to the direct- 
ion of his team, sitting with his side to the front cof the wagon, 
and knowing the condition of the hirshway over which he was passing, 
he was guilty of such contributory negligence as will bar © rocoverye 
| It was the duty of the trial court to have given the instruc- 
tion asked for by the defendant to direct a verdict for the defsrndantie 
Por the reason that no judgment can be maintained against 
the defendant upon the facts in this case or the low applicable 
thereto, the judgment must be reversed. 


The Olerk will enter in the judgment of this court the find- 
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tiff's intestate was not in the exereise of due care and cnutien 


| ing of fact that Qmenabaceucss 





. for his own safety at and before the time of the injury. The 
judgement is reversed. 


Reversed. 
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William *. TONES ey 
Appellee= 
VS. i, 


Cincinnati, Hamilton and Dayton 
Railway Co., a corporation., 
. Appellan e9 * 


~ 


ppeal from Macoh. 


184 1-A. 206 
Philbrick, f° 

Plaintiff was/a passenger upon the defendant's raile 
read from Decathr te\C 
baggage. The train up 
at about five 0 cleok 


» Tllihois, he had a trunk with him as 
wich plaintiff travelled arrived at Camargo 
| " on the 20th day of December, at that time 

it was dark and plaintiff informed the station agent that he would 
get his trunk on the following mprning, to which the agent replied, 
"All right", The trunk was placed in the depot by the defendant, ; 
during the nicht the depot was broken into, the trunk rifled and 
the contents taken. Plaintiff below recovered a judgment for 

. $58.55 » from which defendant eppenias 

| There are two questions raised upon this record, one as te the 


liability of the defendant for the loss of the goods, the other the 
question as to Mikhinge woctherr plaintiff is entitled to recover 


for the loss of the contents of this trunk to the amount of the 
judgment. 

It is conceded by defendant that it was required to use due 
and ordinary care fer the protection of the property and trunk 
of the plaintiff and that if it did se it is not liable muegaxthax 
unless the proof shows it was guilty of gross negligence in that 
regard, The proof shows that the trunk was placed in the depot 
where mk it was at the time the station agent left the donuts 
The door into the waiting room of the depot was locked by a night 
lock which was operated from tie inside of the room, a door of the 
’ ticket office which opened into this waiting room was alde Locked, 


but a door leading from the waiting room into the baggage room where 
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De 


q the defendant contends the trunk was placed by tits acent was not lock 
ed. Access to the trunk was gained by entering the ticket offde, 
thence into the waiting room and then to the baggage vide ‘ 

The jury was properly instructed as to the care required te 
be exercised by defendant in the keeping of this trunk, and there 
being ne dispute as to the evidence as to the tine when the trunk 
arrived at the statien, in calling for the trunk upon the following 
morning, plaintiff called for it within a reasonable tam, The ques 
tion as to whether or not the defendant used due and ordinary care 
in placing the trunk in the baggage room without having locked tat 
room was for the jury to determine, they found that issue against the 
defendant by their verdict, and we are not prepared to say that it 
was Glearly and manifestly a -ainst the weilcht of the evidence, or is 
not warranted by the evidence; consequently ,i4 will not ve disture 
ped by this court. nat 

The evidence discloses that plaintiff had formerly resided in 





Camarge, Illinois, that he had been for some time working at De- 
catur, that his wife was dead, that he had some grandchildren at 
Camarge; he had worked during the summer near Decatur, on his leav= 
ing Decatur to return to Camargo he put in his trunk all of 

his wearing apparel, to ether with such personal property as he had 
or was used by him, he also bought several more articles and trink- 
ets in Decatur for his grandchildren, ,these were of no considerable 
value, and plaintiff was moving all his effects from Decatur back to 
his former hom in Camarge, he placed these articles purchaseds= by 
him in Decatur in this trunk} he alse had in the trunk a email amount 
of jewelry which had formerly belonged to his wife. At the time that 
he went to Decatur he apparently took with him all his effects from 
Camarge to Decatur, they were carried in his trunk and on returning 
back to his home he carried them in the same ‘assis While ordin- 
arily jeweley and merchandise placed in a trunk and not used or 
needed by the passenger for the purpose of his journey or for his 


7 own personal use or comfort cannot be recovered, the evidence does 
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not disclose that the packing or carrying of these articles in the 
trunk was done with thm any intention to defraud anybody or to take 
advantage of appellant while plaintiff was travelling over its lin 
of road, that the amount of baggage warried by him was within the 
limit permitted by the compamy, and we are not prepared te hold upon 
the evidence in this record that the contents of the trunk of the 
plaintiff were not necessaryfor his ordinary and usuak use and com= 
fort, wherever he »ight choose to go, and we think that the jury 3 
rightfully gave him a verdict for the contents of this trunk, and 
that there was no error in rendering the judement on that verahet, 
It will, ‘herefore, be affirmed, 


al 


AFFIRWED. 
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ge H. SON AppeLant sy yi 
Pe vs. ; eal from Macoupin, ng 
ohn . Cummings, | 
. " Appellee= 1841.A.29¥% 


. 
milbrick, J. 


of a farm owned by appellee and 
gold to him wion a cohtract of 


out of a desire of appellant to pur- 
bakes a farm; he went to Richards and Sparkman at Litehfield, Illin- 
ois, they took him to see the farm owned by appellee. Richards and 
Sparknan did not have the farm for sale and were not representing 
appellee in ahy manner, but after having taken appellant ck to see 
the farm they write appellee and asked him #f the farm was for sale, 
| appellee replied that he would sell the farm which consisted of 
$wo hundred acres for the price of Nineteen Thousand Five lWundred 
Dollars het. to himy c=-~~this is shown by correspondence had between 
Richards ae Sparkman and appelle >. Richards and Sparkman corvwunica- 
ted this fact to appellant, Richards and appellant went to sty Louis 
where appellee lived to confer with him xenuxdiemmmxingx regarding 
the sale, and appellee then agreed to sell the farm upon the tcrms 
and conditions stated in this correspondence with Richards and Spark 
man, Appellant returned to LiteBfield with Richards and there they 
entered into an acsreement for the sale and purchases of this prop= 
erty, , the contract was signed by appellant end by Richards and 


es a 
Sparkman as acents of appellee, he terms of that contr ct ao 
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coe 


not meet the conditions and requirements contained in the offer of 
epperies to sell his farmy 3 one of his propositions of sale was that 
the sale should xm& net him Wineteen Thousand Five Hundred Dol- 
lars, in the contract signed by Richards and Sparkman, claiming 
themselves to be agents of appellee, they contracted that appellee 
should pay a ditch tax levied upon a ditch about to be constructed 
for which an assesment had beentlevied against this property; the 
epntract also provided that the sale amd payments should not be 
made untiY the following March although this contract was made in 
Geptember, ASB soon 88 appellee discovered that Richards and 
Sparkman had exceuted the contract as his purported agents he ree 
pudtated the contract and refused to perform it, insisting that 
it was not according to the terms which he had made and that Rich= 
ards and Sparkman were not his agents and had no uthority te exe 
ecute a contract for ida, | 
was 

The cause wetatried twice in the lower court, the first trial 
resulted in a verdict for the plaintiff. Thike verdict wos set aside 
and a new trial granted, upon the second trial it was agreed by and 
between the parties that the reporter who took the evidence upon the 
first trial in short hand should transcribe his notes and the cause 
should be submitted upon the second triah upon this record to the 
court wihhout the intervention of a jury which was waived by both 
parties. The trial court found the issues for the defendant anc ren- 
dered judgment upon his finding. No propesitions of law were sub 
mitted to the court to be passed upon by it and no questions of fact 
submitted to be found by it. It has beenrepeatedly held *y this 
court and the Supreme Court bhat where a cause is submitted to the 
trial court without a jury to be determined by the trial court, 
where no questions of law or fact are submitted to the court to be 
passed upon by it the record preserves no questicns to be passed upen 
by the court to which the appeal may be taken or the writ of error 


prosecuted, 
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Precport ve Orr, 172 TAs ish and cases cited at Note d) 
79d 8 Ill. Gye, Dig. 

Por the reason that thore ate no questions preserved in this 
scora to be passed upon by this court, the juiement is affirmed= 





APFIRWED. 
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Liton, Partners, : | yi 
WY ‘ are 
Appellees : 1841.4. 316— 
: ppeal from Menard ) 
: 
} y \ppellant 
oe | 





hilbrick, de 
vier y > Appellees lived upon a farm in Menard County, a- short 
distance from this farm and across tue highway appellant resided. 
Appellees were engaged in raising tutkeys for market end had se- 
cured some veluable stock, during the season of 1912, they hatched 

a. | 

| one hundred and fifteen turkeys and succeeded in raisins abont one 

, 

; hundred and eleven of them until July first; at about this time 

tne turkeys began to wander ew.y from the farm of anpellees end 

f 

: 
trespass quite extensively on the surrounding country, including 
the farm of appellant. Turkeys soon began to dissppear, snd some 
would come home at nivsht badly bruised end crin»led. Por one 
turkey hen which was killeé or died a@npesllees had peid fifty collars. 


Appellees lost in all about seventysfour turkeys. Tuey brought suit 
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against eppellant for their loss, and recovered 5 Judgment agsinst 


; 
. 
| 
nim for Two Hundred and Fighty-five Dollars; and appellant, feeling 
a he has been grievously wronged by reason thereof, prosecutes 

. 


this appeal. 


| The only question involved in ‘nae case is one of fact; the 

law or Pa applied, and the jury correctly end fully 
instructed upon ail questions of law involved, by its verdict the 
jury has determined the Po fact against appellant, ama 
wnless this court cen feel warranted in saying thet the verdict 
is clearly ané manifestly against the weight of the evidence it 
should not be disturbed. 

Upon a careful examinetion of the evidence in this case we 
find that the proof is that avpellees had engaged quite extensive- 
ly in the riasing of turkeys, they head selected a part’ cular breed 
ang had paid as high as fifty dollers for some of the parent stock, 
thet during the season of 1912 sonetning like one hundred and fifty 
turkeys had been hatched, and after they hac grovm to weigh from 
three to five pounds,.they bergen, es is shown to be the custom of 


the turkey, to wander away from home during the dey foraging end 





ee ma? A 5) 
f - 
i ‘ ‘ pe, © ey) i Ie 
Bd = (3 ¥ £ 
. i = co pry 
A o i f. . x ’ 4 7 : 4 ee. A. 
r , 5.7 od 
aa é hy Ae 
3 * 
' 


















a Se - 


ts 


Cerhegu hn ear. NAS RT. hae , enol atkeit JRGT zn . OTE! 


i 


Giller i phone fe) ina eb abies oie CRI eb RRS 


7’ 

a. 

~i 

ar - 

may : : Seyi: +p 

mek wi? 4fec? io péo of yaed Old? ab -boviqvalactiaanp Qa 
UM hee yihowrree yael so! ane, betkcqs ybeoqone Bua 


a 


aad? 2oidsev «ct? yd .dewlov nh, val To. ecolttaerp. fs oeey ; vt 
Di nyt ge hi geg Ion tayge -doek 24 gooltaanp eff Sag 
i oq ebhe why omit Poh seliyes at oottntayp teet ap ormomredy 


3? aprehive wit 7 byutew on? conga % ice i nas: ape" ¢ 


¥ ; ain 

‘Fatal te voine hexavee Wel west lege 2 Cat af toote SaRiaiae 
boot’ zi len pyro «4 betoeltea S40 ted? ogee -20-qireeee 
ee ee eee ee ee ee 


Ii. Shs Sbovhand eco oXt! aclitemed S108 Yo aossan eset fe 


gott /Batent of one org oft tebe hae, beat ted neq 


ty pote se oid et av area 4) oo thyed edd) ,ebameq eRe r 
ay r Hat: 


hare Mada acce’s yaa a jal 7 Ome! > ngtod overs. Vere 1 we AR e ‘ . 





ng home at night to roost. The evidence further dis - 







es that there had been some controversy and dispute between 
appelices and appellant regarding the trespassing of these turkeys 
upon appellant's farm, and the evidence discloses that appel lant 

h i at least at one time said that he would kill these turkeys if 
Haey Gid not keep off of his place. He now insists thet this wes 
mere talk, and he never intended to do as he ssid. The evidence 
further discloses that on one occasion two porsons driving pest 

his place saw him throw 4 club at one of the turkeys which was upon 
the limb of @ tree at his place. A number of the turkeys that dis- 
appeared from appellees’ flock were found lying dead in the hishway 
| along the fence of appellant's farm, ond some were ‘ound dead on 
his farm, and he had notified appellees thet they must not permit 
their turkeys to trespass on his land. fhe evidence does not dite 
| @lose thet any serious demare was cone to eppellant's farm or to 
the crops thereon by resson of tho trespassing turxeys, but he con- 
tends that by reason of their trespassing ho hed the richt to drive 
them off from the place, while this right must be écnewtad Xo him as 


a matter of law, the mere fact that the turkeys were trespescing 
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“arr plece gave him no right wai or injure then. 

From the evidence in this case we are satisfied that the jury 
= warranted in arriving at the conclusion they: did, and return- 
ag & vordioct against appellant, and thet the verdict is warranted 
the evidence. 

City of Alton v. wolf,106 Til. App., 576. 
The court did not err in rendering judgment, and there being 
no reversible error in the record, the neenent is accordingly 
/ affirmed. 


Affirmed. 
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Appeal from Vermilion 


of Georgetown ex rel 
me Quartier, 


4 
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oe <8 8% of © £8 2s ee ee Oe oe 


st 
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ion brought by Fugene Cuartier in the neme 
in Vermilion County against defendants 
for the obstructionMf ie alleged public highway. This case was 
before this court upon © prior hearing, and a judgment in fevor 
of the defendants wes reversed upon errors of law comn‘ttted by the 
trial court upon the former trial. The cause wes remended fo the 
Circuit Court for another trial, and another jury returned a verdict 
ix favor o; the atankante: upon which judgment was rendered, ané 
from which the rolstor appeals. 


The highway which it i+ alleged hes been obstructed by defend- 







ents is claimed to exist starting from & point on the south line of 


Section 5, Town 18, North, Ranje 11, “est of the 24 %.M. Vermilion 
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ounty. A public highway runs along the s uth line of Section 


end it is contended that the alleged public road which hes been 


ce . 
betructed is on the quarter section line between the east and 


ee east 
et half of the south, querter of said Section 5, extending 


m that point north about a quarter of a mile and from there is 
gles off and leads to & cometery and « Slaughter house, the 
siaughtor house being owmed end operated by the relator upon land 


“a 


which he leases from one Snooks. This road is clained to exist 


by reeson of prescription, there being no contention that eny road 

i. 

exists or one was ever laid out in any other wey. As far back as 
‘the early fifties it seems there was a lene opened from this point 

“en the south line of Section 5 extending north. This lane as 
originally opened was not on ‘ho quarter section line but ley to 

‘the east of it. A short distance north of the hichwey on the 

| south of the section a couple of residences were standing, one on 

the east eighty and the other on the west, and this lene was opened 

first for access to these residences. The evidence is contlicting 


ap to whether a gate was maintained at the entrence to this lane 
Where it opened off from the public highway on the south of Section 


5, but the evidence discloses that at vorious tines curing #11 of 
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the tine that this public road is claimed to have existed a gate 
ie bars had been maintained at thie place: After this lané which 
18 of no definite width extended north about eighty rods it then 
ceased to maintain any general direction, part of the time people 
ravelled on the west of it through the pasture, part of the tive 
the east of it through tie pasture, and no demarcation of any 
‘line of travel was evor maintained from thet point on. To the 
“north of this eighty rods, back in the early forties and fifties, 
_ there were several houses togethor with @ school house located 
somewhere on the west cighty of the quarter section, but it also 
appears that the school house et one time wes locatec over on the 
east eighty nearer to the cast line of the section. There has 
been no residences around this place for fifty years excenting 
one thet is now occupied by a negro family. The location 

of the towm of “estville a short distance from this place was the 
eua°e 0” the vacating of all these residences. But it is insisted 
by relator that notwith: tending this fact this road wos always 
maintained or kept open as # public highway for the use of any 


person deviring to use it, But the evidence discloses that while 
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poeple use this lane et the south end at sone point along this lane 
s were kept or maintained most of the time, after reaching @ 
Lins about eighty rods north of the south line of Section 5, 
travel then was deflected to the west to reach the residence 
Biisiea or owned by one Black at that time; the territory, both 

on the east and west side of this quarter section line, was open 
ber and parties travelled in all directions through it, both 

to reach the school house and the cemetery, and they were not con- 
‘finea to any specific line of travel. That the ddne tery wes 
‘lneated slong & ravine and tht it was necessary to cross this 
revine when going through Shie lene to recch the cemetery, but that 
instead of doing so in a public highway, one of the residences in 
the neighborhood was used as a stopping place, snd &!1 corpses were 
carried from this residence acrovs the ravine to the cemetery. 

We are uciasion that the verdict of the jury is fully warram t- 
ed by the evidence, and two juries have psssed upon this question, 
and the last one by consent and agreement of the partios having 
Visited the surrounding conditions and exsmined the slleged highway, 


have found against the contention of the relator, and we find no 
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Ne 


on for disturbing their verdict upon the fects as proven, 


— Appontant insists, however, that the court erred in permitting 
ley a. 

tt to be shown that there was another highway or public road by 

Hh secess might be gained to this cemetery, while this testimony 
ho wholly immaterial and should not have been permitted, the error 
* not prejudiced tes relator, and he hos not been injured by 

‘ite admission. 

| Finding no reversible error in this record, the judgment is 

: effirned. 


Affirmed. 
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Gen. No. 6074~ April Term, 1913= Agenda No, 49= 


Filed Oct. 16, 1913+ 
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G eorge Heyen, William Heyen and 
rt Heyen,, Partners 
ng business under the frrm name 


Heyen Bros 
at hoy “Appellee="* 
” mor ‘ V5, 3 Appeal; from Macoupin, 
veland, Cincinnati ,Chicage 


“ome 1 st. Zande Railway Oar carsmh 
Appel a 


paiibrick, via 


; * “Pleintd s were assignees a car load of cattie shipp 
ed from Bast St. Lovis to Gill f yitineig.ever a line of the 





espie 
a defendant's railroad; ‘the Resa was made by Smith Brothers and ipa 


4 Sparks, who were prokerdvat St. Louis, plaintiffs herein weree 
4 feede-s of cattle, and es att1e were boucht by them for feeding | 
L caemiinning The cattle were loade@ in the cars of the defendant com= 
} pany at Hast St. Louis late in the afternoon of February 20, 1912= 
they were taken from the yards at one=thirty A.Me, on the morning 
of February 21st, on the first available train. From the Brooklyn 
Yards ot Hast St. Louis to Gillespie is about forty-five miles, the 
cattle arrived at their destinatien at about threeefifty-four Sete, 
on the afternoon of February 22d,, having been on the road thirty=. 
eight hours, the schedule running time of this train from the yards 
at East St. Touis to Gillespie was eicht hours® At the time or soon 
after the cattle were loaded in the cars at the Brooklyn Yards at 
East St. Touis a snow storm began and it was snowing and storming 
at the time the train started from the yards at East St, Louis 
at one-thirty sists on the morning of the 2ist= This torm after 
taging for some hours resulted in one of sbhe severest snow storms 
and blizzards ever known in that sedtion of the country : 


The train proceeded upon its journey, however, with fairly cood 
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progress until it passed a station known as Bunker Hill, after leavé- 
: ing XSunker Hill, the train encountered a snow drift in which the 

{ train was stalled, and could proceed no further until it was shov-= 
" eled from this drift; after sufficient snow had been removed, then 
owith additional engine power the train proceeded on its journey. 

. ing the time that this storm was raging and after the train was 
stalled in the drift after leaving Bunker Hill, the snow drifted so 
that it was impossible to make any progress toward removing the 
snow as it drifted in as fast as ig @ould have been shoveled out, 
until after the cessation of the storm. There is no complaint of 
any unreasonable delay of the train before it left the yards, 
there is no necglicence attempted te be shown in the movement of the 
_ train from the time that it started from the Brooklyn Yards in 
‘Rast st. Louis until after it passed Bunker Hill, but it is insis- 
ted by the appellecs that the storm was of such a character that 

_ the defendant company shculd have known that it could not proceed 
further efter reaching Bunker Hill, and that the defendant company 

4 was neglicent in not unloading the stock at Bunker Hill, and it 

_ should be held to be guikgy of negligence in attempting to proceed 
further with this stock. There having been no unreasonable delay of 
the train up to that time, and there being nothing in the record 

to disclose or show that the @efendant had any knowledge that the 
train would become stalled or had any reason to believe that it 
would be stalled by reason of the snow storm, it cannot be held 
guilty of negligence for failing te unload the cattle at Bunker 
Hill, After the train became stalled in the snow, it was then impos- 
sible to either unload or move this stock, The record discloses 
that this storm wes of such a character as not to have been rease- 
onably anticipated, and it mst Mumee beaw held to have been x eumbh 
an act of Ged for which the defendant company is not voenansabias 
Sandy v. Lake St. E.R wRe Coe, 235 Tii., 194= 

2 Hitehinson on Carriers, sae 743° 

Tate v, Mo. Pac. Ry. Co+y357 Tlie App.110. 

Wall v. P.C. & ST.L. Ry. Cow, 162 Ill, 545= 


aes 


Bg A LETT COHORT RM RODE righ Yeh, e + Beamer 


brie tol PSD eS oe bipresidiniire ners abate “et 


Detar seca on baanowy Sige tees beet 
ox net bet wore Prien tiie edhe. jeune 


ne 


oa. fet 290%. reKsaed erty te ale 9 onze + enna 


wore, gris 
epee KOORBOT, ie Ole 
elevodte sea! sce 
pie 


pe on ek: etal) mates mito te 


Tay eae S2OL VE ed Ledscrtax 


yee %) mydaloort. ality: sett bebe hte: pb goute mick > chip: wae 
siotrot beowag $2 gedhe Ltr stuor’. «08 
Sp Say Ea in he gpkaoce pes He Ace SASS 2. onto tanene Re eras. pelt 3 
WOM SVS daa te WAGED, “taciseret . 
Pees, caved ebelhusers: notte 
doo ha Be othe eho tom tk fawn 
Sabb od gel tometin hp @omenk dager Te Cet op ‘at od. bie 
PH 03 VELSVEL CAC CMeseESG On coed phir 
eeusy tele ot ag kat 
eiwage yo Rot Pepeiaee ech dake oe <0 
oe. hs bet te Pati eee emonod i 
porots von ett Ie Nopost at pettate 


ti pwore ( 
wit aRoetecect? ova. te Boo koat enciho 
ryeetevige 
| wpe \oapeh Oma RS Soper 
bitte, iad Mile rhb Riser by’ bod 20 
ge kD RES 3 oO: De wat 


~ite 00 wassup mo sone ay; 


Lan rice ~ 





” j= 








It is unnecessary to pass upon any other points raised upon 

this seaends The judgement is reversed and thef@iekkewill enter in 
judgment in this court the finding of faet that the delay which 
gulted in injury to this shipment of cattle was' caused by an. 

10 of God, and that the defendant is not guilty of any neslicence 

in handling thie shipment of stock. 

| Judement Reversed. 
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‘tefl & igewah's rendered in the county 
ote The gase vas originally brought before a 
re of the Peace BE Magar County, from there appealed to the 
y court. Before the Justice of the pivrty plaintiff recovered ¢ a4 
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; peal to the County Court parties to the jucg@nont rendered acainst 
the principal debtor, Upon the hearing on the writ of scire facias 


perm out of the County Court asainst the sureties on the appeal 

_ bond, judgment was rendered against the sureties and they wo-e made 
a rties to the judgment in tho County Court against the oric¢inad 

“ aofondant. A motion was made for a new triel and overruled, a motion 


& * “ 


- am arrest of judgment was made and mk overruled, ond appoal prayedee 
, to this court. The prayer for an appeal was allowed upon filing a 
bond in the sum of Two Hundred Dollars and bill of sxempkhmmm excepe 
; _ tions within simty days. The appeal bond was filled within the time 
_ Tequired, but no bill of exceptions appears to have been prsented 


_ te the County Court and there is no bill of exoéptions in the ree 


€ 










1 cord, neitier is there assignment of errors on the recorde 
i ? : 


Por the reason that no bill of exceptions was filed and no age 


; Sigmment of crrors made upon or attached to the record, there ids 
| Rothing preserved for the determination of this court, and the 


pend, is simetuine, 


Appeal diemissede 
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Ag. 54= 


iiitwnae 3. Kelsey. 
Appeliant., 


v5, 3 


Prank M. P: at, 
Appeliec= 
* 

—_— by tnens\eomy J, ve 
. This is an action of fgreible detainer broucht by 
Gertrude He Keleey) acainet Frank a, Palmer, before a justice of the 
peace. The justice endered judgment in favor 7 plaintiff for 
possession of the premises and foy five dollars rent . An appeal 
was taken from the ju justice ef the pease to the cir= 
cuit panes. In the circu eurt the case was tried by the court 
without a@ jury and judsment rendered in faver of the defendant. 
The plaintiff appeals. 

The appellee owned a tract of land in the city of Clinton, con 
posed of several lots arid a parcel described by metes and bonds, 
‘in all a little over half a bleck. A large twe story residence 
stands about the center of the enh. The main part of the residence 
stands on the west half of the premises and the cast summiexo? * 
Mouse, an "L®, is on the other half, but the line between the east 
ana west halves of said premises had never been located by a@ sure 
veyeor. The appellee, who lived in the residence, executed a morte 
gage on the west half of the premises to eee The mortearce 
was forgelosed and 2 master's deed was made conveying the mortsaced 
premises to appellant. After the deed had been made under the foree 
closure procecdings, the appellant by a constable served a written 
demand on appellee for the possession of the west half of the prem- 
isegzs- the part she hed secured title to under the foreclosure scien 
The appellee after the deed was made moved out of the main part of 
the house, and continued to occupy and live in the "L® that is on 
the tract still owned by him. Appellee testified that he has not 


occupied the west part of the house since the suit was becun, and 
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that when the demand for possession was served on him, he told the 
constable "Te tell urs. Kelsey to come down and help herself "s="te 
whatever belongs to her®, and when the summons was served he told 
the officer the same things. The # officer who served the demand 
or possession testified that appellee said to him, "Why don't you 
ome and get it"? "Tell the lady to come and take her part", and ¢ 
| % when the summons was served that appellee made the same statemes 
nt. 

The only evidence tending to show any person was in possession 
»f the west half of the premises, when the notice was served, is 

hat the constable saw some cows and calves on the premises, and that 
appellee was eesiding ina part of the house, but he did not know 
ich net The evidence sustains the finding of the court that the 
appellee was not guilty of forcibledetainer sfter the demand for 
possession was made on him, 

Between the time of the trial in the justice court and the tria. 
in the circuit court the appellant sold and conveyed her interest 

in the premises to a third party. sppekiec contends that this is 
alse a defence te the suit and the court so held on propositions of 
law. The authorities are contrary to this holding. Bell vis Bruhm, 
50 Zbds APPey 3003; Patterson $e. Graham, 40 ri, . 599, atfirnea 
in 140 Tll., 5323 suxx Daggett vs, wench, 41 T1l., ies: 403 ;Hickox= 
VSe Armstrong, epinion 3a. Dist. filed about April 13, 1913, This 
ruling however did not harm appellant since the clear preponderance 
gor the evidence is that appellee was not guilty of a forcible detain 
er. 


é 


The judgment is affirmed. 
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Western 


" This is an action on the case, brought by Jolm Replogle 
against the Tolede, St, Louis ond Western Railway Company to recover 
gee for Billing a horse on the 19th day of February, 1912, 
d a sheep another sine The dediaration contains several “eounts 
and avers in the first a failure on the part of the dewmndant te 
maintain fences , and in others a failure to construct and thereafter 
maintain at a road crossing, cattle guards suitable and mfficicnt 
to prevent cattle, horses, and sheep from getting on its railroad 
as required by the statute. The defendant filed a plea of the sener- 
; issue aid a plea of set off. On a trial before a jury, a verdict 
was returned in f.vor cf plaintate assessing his damages at 5187., 
composed of $155 for the horse, $7. Zor the sheep and 325, atiorncy's 
* fees, on which Judgment was rendercds 

The evidence shews that the horse was killed by a locomotive 
of appellant coing cast about two o'clock in the morning of the gm 
19th day of Tebruary, 1912, : The evidence of the engineege in 
charge of the locomotive is that the nicht was moonlicht, end shat 
| the locomotive did not strike the horse, but that he saw three 
horses running from the south on the Beni, which cressede the 
railroad, in an atenupt to cross the railroad and that the horse 
; that was killed ran into the back end of the gx cylinder on the side 
of the engines, and was imocked up against the running boatd of tne 
engine te or twelve feet above the ground, and broke the runn ing 
board and a test plug thus damaging the acta The engineer, fgre- 
man and foreman ef xm the roundhouse testified that there was hair 
end bleed on the running board of the engine the next morning and 


one on the pilot. 
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| The appellant and two other farmers testified, in substance , 
that the dead horses was found ten or fifteen fect east of the east 
. of the highway, that the horses had come along the hichway to 
the railroad and the horse that was killed had wandered west on the 
a distance of about four telephone poles, “here it had 

r hed and run east along the track to within mixkg sixty -or one 
feet of the crossing, where its tracks stopped 5; that the 
racks were measured and corre spopded with the measurement of 

he feet of the horse that was killed; that there wore only the 

, of one hofse in that direction, but tracks of the other hors¢</ 
jere east of the highway on the right of way} that the horse had 

a hit in the “hnkers® and the left hip smashed and that there 
a no bruis:s in front of the hip or on the shoulder or siti 


a] 


+ 


fhe proof shows that there were no catile guards whatever at this 

re a crossing. It is not contended that appellant was not iiable 

) the killing of the mai, The testimony of the engineer is 

hat it was moonlight at the time} the callendar shows 4t was 

moonlicht at the time the horse was killed. It was a matter 
jdarly within the provinee of a jury to find the facts from the 
r on? keting evidence, 

| It is insisted by appeliant that the court erred in ro fusing 
Qn instruction stating, that if the horses of :laintiff were running 
at large upon the | i@hway and that one of said horses ran acainst 

“the docomotive, thereby damaging it, thon the plaintif® vould be 


‘Liable for whatever swa if any the evidence shows said locometive 
te have been damaged. If the locomotive was dammed by the horse 


‘Yunning against the side of the locomotive as claimed by the appele 
ant, then the damages resulting therefrom were not a matter of 
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‘Bet off, ina suit te redover dauages for neglisentiy killing the 
horse and sheep, 

The nature of dehands se which set off Tay be pleaded is cone 
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‘Unde the statute (urate) State einai hin 110, ‘Sections 3% and 
47) demands upon simple contracts may “ye set off against demands upen 
sealed instruments, judcments or deorees, and the defendant i ony 

‘ stion brought on any contract or agreement havin: claims or dee 
mands against the plaintiff in such action may plead the nan i i | 
Se off is a proper plea in assumpsit wut ia not proper in a suit on 
the case, Sinameker v8, Rose, 62 Tile, hopes 118; Kingman va. Drom - 
er, % 202 Tey APP es 577} Spurgin va, # Kruse, 125 Illy Apr. 507= 
There was no error in refusing the instruct Aone, Complaint is also 
2, de of sone of plaintiff's given instructions wut we find ne cause 
for complaint in them, = 
Che judgment is affirmed. 
| APYIRUBD, 
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mly heirs at law, and that each ef said parties became seized of an 
m@avided one third yart of said premises; that iivanda Martin and 
nie B. Aldridge with their husbands had conveyed their intore 

8 to said Honn} that complainant 4s seized of a one third in» 
erest and eis tion of a two thirds interest in said promises and 
that AeAsHonn is in possession of said premises and collecting rents 
thorofvon, A demurrer to the bill was filed and there upon the con 
plainant amended the bill in certain particulars. The defendant 

a hen anewered setting up that he had in the Lifetime of Mary Je 
tLewies purchased said yemises from iary Je Lewis and that she had 
outed and delivered « deed conveying sat dproniase to respondent 
Sh ad dewring that complainant had any interest therein, The answer 
80 sets forth that Mary Tee Lewis lef surviving her a fourth 
ohild William Ce Lewis. The complainant then amended her bill by 
cing Willian Ce Lewis a defendant and alleging that complains 

mt and Willian Ge Lewis were each seized ef an undivided ene fourth 
. Bitaress in said premises and Monn ef en undivided eno ha&f intere 
st. nefendant lNenn answered the amended bill claiming to own the 


ole of said premises and denying that compleinant or William C. 







Lewis were seized of any interesé or entitled to eny relief, 
Upen a hearing in the cireuit court a decree of partition was 


mtered as prayed in the amended bill. An cppeal was taken to tho 


AY 


upreme Court where it was affirmed, Gwitzcr vs. Honn, 254 Ili. 
n @ ‘ 
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After the commissioners , te make partition had reported the preni= 
ses indivisible the court taxed a solicitors fee of one hundred and 
fifty dollars in favor of complainant @ to be taxed as costs and de=- 
creed a sale of the property. 

The defendant Honn appeals from that part of the decree allowing 
@ solieitor's fee in favor of complainant to be taxed as costs, and 
the propriety of that allowance is the only question involved in 
this heienals 

The original bill did not correctly set forththe interests of 
the cetdee. It alleged that complainant was the owner of a one third 


interest, when as a matter of fact the was only the owner of & 
one fourth interest for the reasemm she had a brother Wallis C. 


— Mn 


Lewis who was the owner of a one fourth interest, and whom she ne- 
glected to mention in her bill. The defendant Honn also denied 
that cemplainant had any interest , and while mkt he did not succeed 
in that contention we are not prepared to say he did not make that 
eontention in <ood faath. It appears that it was necesary ‘or the 
defendant to employ counsel in the case, and it was only after the 
answer of the defendant was filed that complainant amended her bill 
and properly set forth the interests of the owners of the real ese 
tate sought to be saxtht ion, 
The statute provides that in proceedings for the partition of 
realmestate, solicitors fees shali be apportioned among the parties 
in interest, where the rights and interests of the parties in the 
_ land are properly set forth in the bill unless some defendant shall 


interpose a <ood and substantial defence, 





it ha@ repeatedly been held that solicitor's fees will not be 


“taxed against defendants, where the original bill ombtted necessary 
_ making it necessary for the defendants to employ counsel te 
4 
x 






protect their interests. Hartwell vs. DeVault, 159 Tll., 3253 

McMulien vs. Reynolds, 209 Ill., 7045 Mulloy vs. Mullog,-- 231 Ill., 
89; Lenox ve. Shinn, 94 Tll., App. 533 Stolierd vs. Nycum, 145 EBLE 
Tll., App. 421. The bill showld be se accurate that the partdes de- 








fendent can safely allow a default to be taken against them . 


he original bill not having properly set forth the interests of the 


rties and having omitted a necessary party that part of the decree 
ing a solictter's fees is reversed at the costs of apps ines 
Reversed in parte 
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Charles H. Nelsons, 
Appellece 


| vs. Appeag fron taihdwox: 


Thompson, J. 
me This is an \ction on the fase begun by Charles H. Nelson 
against the First Nati La Harpe to recover damages for 


the appropriation of cert on which Welson had a landlords 
lien for rent. ‘The declaration avers in different counts the lease 
ing of certain real estate by Nelsontee to Gust Strand 3 the possess 
fon of the leased premises by the tfnant; the raising of corn 
‘thereon; a landlord's lion for rent for the year 1910, and that the 
defendant fraudulently took and seld the corn, and collected the 
‘Price and converted the moneg to its own use} that the def-ndant 
frauculently caused the corn to be sold, collceted amt the price and 
fraudulently converted to its ovm use} and that the defendant treud= 
Ulently took said corn, sold the same and Reanten the price and 
‘applied the same on the indebtedness of the tenant fot the ¢ defendant. 
The plea was the foneral issue with a stipulation that any defenee 


might be interposed with the same effect as if specially pleaded. 












re was a jury trial, and a verdict and judement for Plaintiff for 
$626.42. ‘the defendant prosccutes this appeal, 

. the undisputed facts in the case are that appellee, Neison, 
Who lives in Pike county, leased 280 cores of land near In jarpe in 
cock Poets to Gust Strand for tho year 1910, for a cash rental 
f $1900. due Yarch 1, 1911,. Strand was indebted to the appellant 
the sum of 83676. 2%~ In the fall of 1910, Strand was critically 
1 and x 7eckignkk appeliant, having no security for this indebted= 
83, om November 3, 1910, took a note anc ttel mortgage due in 
ine ty days on all the property beloncing to Strand on the promise a, 
onsisting of horses, farming implementa, cattle, hogs and 3500 


sheila hid corn raised on the premises 4n L9L0e On loveriber 19, 
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whe ee had no "knowledge of the chattel mortgag®, 






‘wade of the corn or the application of the procecds untid 
ay 1911. The son of Strand , who delivered the check te 

, testified dent be Keld the bank efftedale that the check 
official of the 





ror the sale of corn and the 


—— 


: aa received the cheek testified that he did not remember what 





| told him, The vice-president of the bank a weck before 





Mirigese was given made a trip to the home of —— to get the 

| gage but Strand was too ill to execute it at chattine. The morte 
gage provides that if the mortgagor sold the corn or attempted to 

40 20, er if a distress warrant should be levied on the corn, the 
bank should have the right te declare its note due and take possess= 
™ of the corn and sell it and apply the proceeds on the note se- 
‘cured by the mortgage. Strand was a defendant in the case but died 
before the trial, ‘The official of the vam who took the mortgage 


was not a witness in the case and there is no smexekx direct evie 











dence as to what arrangements were made, if any, about selling the 
corn when the mortgage was farwes Appellee testified that after 
learning that the corn in the crib had been sold he went to the 

t to see the mortgage and demanded the procecds of the sale from 
he cashier and the cashier replied "we have sot our corn on the 

| mortgage that is your corn that is o.t on the place®.The cashier 

of the bank denies making this statement, but says he told appellee 


that he fould take the com that xieea was there, that the bank had 
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. 1 nt contends that because 4t did not itself remove the 

‘ orn, but ake received the preceeds of the corn when sold, that it 
de not Jdable to the Jandlerd, and that the lien of the landlord 

“¢ oes not attach until a distress warrant is levied. While the appel 
lee contends that the taking of the mortgage by the bank ana the 
4 e vale the corn by Strand under the direction or with the approval 
Pipypediant with the turning over by Strand te appellant of the 
received therefor with the knowledge that the check was for 

orn raised on the demised premises, and on which it held the chattel 
gage, made appellant liable to appellee for the amount thereof 
Lied ‘on the indebtedness to the extent of the rent unpaid, The 

st, stute gives a landlord a lien upon crops grow or growing upon de- 
e premises in any year for the rent that shall accrue during am 
sh year, but no specific lien is created or given te any other 
Seety of the tenant, Herron vs, Gill, 112 111., 247, "Any pere 
~~ who knowingly by purchase ‘er otherwise deprives the landlord 

of the opportunity of enforcing his lien is guilty of tort, and the 
landlord has a right of action for the damages sustained, “Case is 
eee remedy to enforce this liability, but 4t must appear that 
pwreperty or its proceeds have been disposed ef so that the lien 
a not be enforced against either", 24 Cyc. 12673 Mead vs, Thompson 
78 ml., 62, 

; The chattel : mortgage was a lien upon the corn and the mortgagee 
a the right to recover from the buyer the proceeds of the sale 
unless they were applied to a prior ‘isn The lien of the landlord 
8 superior te that of the tevteneie: The mortgager could have been 
4 esgecuted criminally and imprisoned Sor. selling the property withe 
' ut the written consent of the mortgagee. There is no criminal 
Aiability for selling hhe corn and defeXating the landlorta lien. 
The mortgagee received the check for the corn knowing that it was 
the procecds of the iui The taking of the mortgage from Strand, 
‘the sale of the corm and the application of the precesds knowing ic 
of the landlord's lien, the interviews between the sons of Strand 
and the offtcerem€ of the bark with all the attending circumstances 
braved, were facta frem which the jury were justified in finding that 
ppellant participated in or authorized the sale of the corn and 
wrongfully deprived the landlord @ of the statutory lien. 
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ah Me contended that the court erred in overruling the objection 
a appellant to the admission of the note and chattel mortgage in 
idence. The talking of the mortgage was a conditional sale of the. 
= to appellant. The acceptance of the check of the crain buyer 
ae 8 ratification of the sale of the corn and ea satisfaction of the 
ortgace to that extent; anything that was done by appellant that . 
oy to a defeat of the lien of the landlord was proper and compe= 
. _ evidence and there was no error in the ruling of the dere: 


It is alse contended that the court erred in giving and refusine 
f 


83. The court instructs the jury that this is an action of tres- 
~ on the case by the plaintiff against the defendant Bank for veal 
fraudulent acts tending to impair the security of the plain= 
4ff's lien on the crops in question for hie rent, ond, whild in 

mich case, it is alleged that the acts were fraudulently done, yet 

t is not necessary for the plaintiff to prove actual fraud or 

an actual fraudulent tatent. If, from all the evidemce, you believe 
that the defendant Bank and Gust Strand acted together ink the make 
ing of the chattel mortgage in evidence, and in the sale of the corn 
questien and the application of the proceeds thereof as a payment 
upon the indebtedness of the defcndant Bank secured by the said chat- 


yf the plaintiff for his said rent by virtue of the statutory land= 
Zord's lien, and that in the taking of the chattel mortgage and 

the appropriation of the proceeds of the said corn in part payment 

f the indebtedness secured thereby, the defendant bank, by its offi 
eers, knew that the said corn was raised on the premises of the 
plaintiff? occupied by the said Gust Strand as the plaintiff's tenant, 
and made no inquiry to ascertain whether or not the rent had been 


paid, and no part of the rent for that year was then in fact paid, 


~ 


Bel mortgage, and that the effect of this was te impair the security 


© saeckotdabat 


with 
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and the whole of it has not been paid since} then the above facts of 
the said Gust Strand and the defendant Bank were fraudulent in law, 
and the plaintiff is entitled to recover from the acfendent in this 
; ease a sum equal to the amount of the rent “or the said year yet 
due and unpaid,dsé far as the same is shown by the evidence", 
eS the appellant's second and third refused instructions areje 
Z 2, "The court instructs the jury that it is incumbent a&pon the 
‘plaintiff in this case to prove by the prepoderance of the evidence 
‘that the defendant Bark took the corn in question or that it ordered 
er directed some one else to take the corn for it and it is not suf} 
‘ficient to entitleé the plaintiff to recover, for him to prove 
that the corn was taken by som ono else and Bold or disposed of , 
er that thereby the plaintiff was deprived of his landlor's lien for 
; the unpaid rents, in such case the plaintiff camot recover even 
though it had been proven that the defendant Bagk consented that 
the corn might be sold by Strahd and afterwards received the money 
tren the proceeds of the sale of the corn and applied upen the ine : 
debtedness due from Strand to the Rank", 
5 : "The Court instructs the jury that even though you believe 
'from the evidence that, duimg the time in which the plaintiff had a 
) landlord’ s lien upon the corn in question, the defnendamt Bank 
: took a chattel mortgage upon the corn in question, and that aftere 
i wards during the existence of the landlord’ o&dbikmmaeé Lien wpon the 
t corm, the corn was sold and the procecds in part was paid by Strand 
; to the Bank and applied tm by the Bonk upon the indebtedness secure 
Bea by said mortgace, yet the defendant cannot recover in this case 
Duniess you further believe that it has been preven by the prepnne 
= of the eWidence that the Bayk ordered the corn to be sold, 
or that the Bank took possession of the corn and sotd it and opplie 
ea the proceeds upon the indebtedness due it from Stre na", 
The gist of this action is the sale of the corn by the direce 
)tion or with the approval of appellant with the knowledge that it 


4 


pWas corn raised on o farm of which Strand was a tenant of appellee. 


Hit was not necessary that there should have been an intent to 


appellee. All that it was necessary to show, was that the 
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ie? 
a. to the ‘Lien of the landlord. The instmetion ctven 
i appedice correctly states the rb The appellant's second — 

At ‘ y 
a instruction a states appellee cannot redover even though 4 
ant ae. consented that the corn micht be sold. This ane 





ce oe recover because of a request by aypediant for the sale 
} corn or an agkeencht for its sale in advance of it being seaniilill 
ipatea in by the bank. A peremptory instruction must not ig- 
ng theory upon which a recovery may properly be nrdtexted on 
dicated, The instruetionse were properly+refused because they sin- 


a 






out inconclusive facts as decisive of the case, (neya VSe 

at i. 119 tlle, jy 546; Byer vs. Mathes, 120 Ill., App., 50). 
pr llant's second instruction told the jury that appellee could not 
fecover unless they believed from a pre=potideranca of the evidence 
he bank did some fraudulent act with reference to the corn in 

que stien which deprived appellee of his lien for unvaid venk: Ape 


rp 


pediant by this instruction left it to the jury to determine what 


28 a fraudulent act entitling appellee to recover and may not cone 
plain of the giving of an instruction requested by itself, 

We fing no reversible error in the cases 

The judgment is affirmed, 


é 


Affirmed. 
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6041. / April Term 1913 AG. ae. 
Joseph J. Minks, i Filed Oct, 16, 1913 { 
Aprellee, t Pie 

} ‘ 

vs. Appeal from Christian, rH 
The Baltimore & Ohio South- 2 i 
western nilroad fompany \ 3 69 } 
ppellant. / | 1 8 A J.A. i 
by Yhompson, J. | 

his suit was/begkn befork a justice of the peace to recover a pen- 

1 





peal was taken from the judgment in the justice' court to the circuit court 

ere a jury returned a verdict in fovor of the plaintiff for .194.50, on 

hich judgment wes rendered on Settember 20, 1912. Tne defendant arpeals. 
It is contended that there was error in the admission of evidence. 

m the trial arpellee showed by evidence that Seioadersierete elgnt cents 

a 

eerundred weight in car load lots from Uwaneco to Unicugo, for wheat and 

orn in 1906 and i910. Uwaneco is three miles furtner from CUnicago than 

fillersville. The proof made by appellant showed taat there nad been no 

| ehange in rates on grain for five ye»rs prior to tne time of the trial, and 

he rates charged on wheat and corn were the sane. The acpellant also 

ls 

Meffered the schedule of rates for different articles as fixed by the iiail- 


i 


WeOad and Yarehouse Commission, and that the rate for wneat as fixed by that 



















mission is higher tuan tas rate lor corn. Ttnis evidence teicded to orove 


ak 


Berimination and there was no error in its aduwission, 


Appellant contende that the » Reel cannot be sustained on tres 

ence and that the court should have directed a verdict for eprellant. 

@ suit is prosecuted under sections 125, 126 and 129 of Chaoter 114 of the 
ae vite 9 FU10, EFM, BOIS 

tutes) Section 125 provides, if any railroad shall make any unjust dis- 
mination for the transnortation of nassengers or freight upon ite road or 
branches thereof, or uvon any railroad connected therewith which 
Das the right to use, the same shall be deemed guilty of having violated 
erovisions of this act. section ley provides that the person so 
‘fended against may, ior each offence, recover of such railroad three tines 


ne amount of the damages Pennine’ by the party aggrqeved and & reasonable 
y's fee to be fixed by the court. Grain can be shivped from ifillerse 
fille to Chicago over appellant's railroad cither to Taylorville and thence 
iver the Wabash or to Pans and thence over the Illinois Central. appellee, 


ho is a farmer, btestifieu tnat he had shivopea corn to Chicago Prom Millers- 


Bilie by way of Taylorville for seversl years and that the rate was eight 


@ents rer nundred »ounds for corn, oatea snd wheat in csr load Lots. In 
290°, he delivered three car loads of corn to anoeliant ut uilllersville to 


@hip to Chicago; tnat at the time of shipment ne asd a Conversation wita 
e agent regarding the rates and tne agent told nim the rate was eleven 


hd three tenths cents; that ne told the agent se had shioped before at 
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wf 
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wt 













| ight cents and ne would not pay the rate asked; that he asked the agent 
he was shipping and he said by Pana, and appellee replied he had always 
hipped to Chicago by way of Taylorville and had only been charged eight 

; that he was turning it over to appellant and he would not pay more 
hh n eight cents. The agent of appellant denies the conversation as 
Reaitied by anpellee, but snrys anvellee told him the rate was eight cents 
om Taylorville. The evidence also shows that the rate fixed by the 
@ilroad and VYarehouse Commission is higher for wneat than for corn, but 

ne rates tixed by the Commission are not conclusive olf tnis case, since 

t only fixes a maximum rate and tie law does not reguire that railways 
Bhall necessarily charge the Commission's rates, but may ship at less 
ates vroviding they do not discriminate between shinvers. winmet Richter, 
who operates an clevator at Owaneco on the line of epetiantin railroad, 
cn is toree miles furtner from Cnicazo than “Millersville, testified 
‘that he shipped wheat to Chicago over svonellant Ruilroad in 190%, at eight 
cents ver hundred weignt; that cnnellant made no difference in the rates 
for wheat and corn and that there had been no cnange in the rates for 
five years. fhe proot aiso saows tnat appellee was oniy cnurged eight 
“cents per nundred weignt for corn irow willersville to Cnicayo since the 
“Bhipment involved in tnis suit. Avpellant did not introduce in evidence 


‘@Any published schedule of rates, and did not undertake to explain why dif- 
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erent rates were charged and collected from appellee or that other parties 
re charged the rate which was charged appellee in 1909, but made proof by 
agent, that he did not know of any other party being charged eleven and 
2 ee tenths cents per hundred and that there had been no change for five 

rs. While the law requires, in a suit to recover a statutory penalty, 
at the appellee must prove his cause of action by a clear preponderance 
tthe evidence, we are of tne opinion that the verdict and judgment are 
Stained by tne evidence, and the court did not err in refusing to direct 
erdict for appellant. 

The judgment was entered on September 20, 1912. Appellant on that 
prayed an appeal and was given forty days within which to file an appeal 
The appeal bond was filed and approved September 23, itie. ine 
orovides for an attorney's fee for the party uggrieved, in suits to 
damages in this class of cases, and that tne court shall fix the 
fattorney'’s fee. This matter was overlooked by annellee wnen the judgment 
imac entered, and on .ovember 7, ivle, at the same term of court at which the 
Judgment was rendered, appeiiee wade a motion to get aside tue yudyinent and 
4 
order for appeal, and for leave to make proof of tne value of tne attorney's 


fees. The court heard evidence on the value of the attorney's fees and 


ian 


“@ntered an order setting aside the order for an anpeal and allowed an 
Attorney's fee of 240. The appellant excepted to the order and again pray- 


an appeal, which was allowed on filing @8 appeal bond in thirty days. 


A 















It is contended that the court erred in setting aside the order for 
ne appeal and making the order taxing an attorney's fee as costs. ‘hile 

, is the general rule, that when an appeal is perfected the jurisdiction and 
ontrol of the court below ceases and the appeal vecowes a stay of all pro- 
dings, yet it was said in Srigys ve. Ounne, 163 iil. 36. "It is a 

ae rule and one well understood, that a circuit court may, upon a pro- 
2 sho¢ing during the term at which a judgment or decree is rendered, modify 
set aside — judgment or decree. In other words, during the term of 
court, the court has free power and control ater its orders and judgments, and 
ey may be modified or set aside upon a vroper showing as justice may re- 
guire. If the court has power to vicate a judgment or decree during the 
term it is ae that the order vacating the judgment approving the bond was 


ene within the jurisdiction of tne court, and after tnat order was entered 


appellant's appeal was at an end unless 4 new bond snould be filled within 


) 
, 
] 


the time limited by tne court”. inis ruling was followed and approved in 
the late case of Yinkelstein vs. Lyons, 250 Ill. a7. Inile the metion made 
by appellee was somewhat informal, the effect of it was to vacate all orders 
mand proceedings subsequent to the entering of tiie judgment and there was no 
error in taxing an attorney's fee as costs. The judgment is therefore 


afltirmed. 


ffirmed. 
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he sole owner of an unineorporstea insurance business, whieh was 
h under the name of the Kaskalia Life Stock Insurance, On that 
he issued a policy of insurance to Plaintiff for the sum of 
$1400., insuring an imported Belgian stallion of the value of g1soc, 
the sum of $1000., and a grade stallion in the sum of $400, 

he policy was to run one year, The Belgian stallion died of locke= 
jaw July 31, 1910, On February 15, 1911., Stairwalt sold his ine 
rance business to defendants by a written contract under which the 
) defendants assumed and agreed to pay all legal Blaima arainst the 
Bid insurance podinean: This evit wes broucht to recover the insur- 
ance averred to be cue by resson cf the death of aaic dealin 

The declaration contains several counte setting up in dif- 


pterent ways the conducting and ownership of the business by Stedre 


Ws 
alt, the application in writing for insurence, the pol ioy, 
death of the stallion, the giving notice of the death, the vrcof of 


hoss, the sale of the business to defendants, the premise i of 


es wt, 
fefendents to ray the claim of Plaintif? and the failure t< pay the 


Bleaim. A plese cf the seneral tesue and several spocisl si: WOME 
¢ 


pte ors 3 Wo. Ue 


filed, The second plea avers the exse: tion »y the plaintiff of 
A application in writing for insurance; that the plaint#&?f warrant- 
the stallion to be in a perfectly healthy condition well knowing 


het the statement was false and that it was mage for the purpose of 
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| inauo ing the issuing of the poliey and that the policy wag igsued 
relying on said warranty, and that by reason ef the premises the 
policy became void, The third plea averse that in the eritten appli- 
cation the plaintiff? stated tat the stallion had not beon sick 
within twelve months proceeding the date of the application, which 
Statement plaintiff? warranted to be true, and avers that the stallion 
had been sick within twelve months preceeding the date of the appli= 
@ation, which fact ms known to plaintiff and that the policy was 
ism ed without notice oF the preceeding sickness of the stailion and 
ain full reliance on the truth of the statements contained@a in ihe ap 
| fontion ; The fourth plea further avers that the stallion was 
affected with « disease of a recurring nature called "Summer Sores® 
of which plaintiff had notice and that through this moana lock-jaw 

8 contracted and that at the time of the issuing of tne policy 
Stairwalt was uninformed of said imperfect condition and relied on 
he werranty, thet the stallion was in « healthy condition and free 

| from infection. 


fhe fifth pier avers that plaintiff in the application promised, 
a] 


at during the life of the policy, the stallion should be well carad 


for, and in case of siskness he shoulda receive the care of a #857~ 
etcrinary surgeon or the best care that plaintiff’ could procure and 
that this Pee teent was made 4 part of the polioy, and avers that on 
ibe 
iy 204 the staliion became siok and disordered and that pleintirr 

é 
nad knowledge of said condition, ani that vor ten days next following 
plains ifs negleoted to furnish care, oy Means vherecf the stallicn 


died. 8 eplications were Piiea denying and aiao in avoidance of 
if ‘ . 


the pleas. On a triad, & jury returned « verdict vor 1000. in favor 


Of the plaintiff, on which judgment was rendered and the defendants 


Two defences are attempted to be ipterposed 98 reeseons why 
fhe appellee ig not entitled to collcot the insurance on the stallée 
lon, One is that the appelies had warranted in his apolication for 


Imsurence, that the horse had not been sick within a year prior to 
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the aprlioation, and thet he had been efflicted with summer sores 
and parayhomogie. fhe cther is that he had note been vroperly 
cared for after symptoms of lockjaw had ebiaihaibied: 

The policy contains the twe fellewing paragtaphe: "This ecertif- 
dicate is based upon statanerts made in application for insurance, 
‘and we shall not he ig liahle for loas where it can be conclusively 
proven that frand was practiced to obtain eaid insurance or where 
property insured was neglected either before sickness or aecident or 
etterwards, 

, "Froperty insured by us is protected against loss by death from 
Gisease--- when wii due care has been taken to save the life of said 
@ninai or animals*, 

Anong the questions and anawers in the appiiecation, Number 13 is 
"Has the animal or either of them been sick within the past twelve 
onthe, if so when and what was the nature of the disease? iia: Ho®, 
At the cenclusion of thé apelication isthe fsoliewingje "I hereby 
@gree that said animal or animals shall be well cated for ana not 
meziected or abandoned or exposed ty danger", *f have read the fore- 
Ging application, and fully understana the same, and have ansawercd 
@li whe foregoing questions, and warrant the truthfulness of such 
swers, and it is understood that snovid this appiication be accept- 
ed and policy issued, that &% is cone solely upon the repre senias 
tions herein named", The polidcy provides that tne application is 
made « part of the contract of insurance and a copy of the appiicae 
tion is attached to ae it. “Unaer the head of false statement By, 
Megleoct, cto", the policy recites: "It is provided that this cere 
tifioate is baged upon the statemmh&s made in the applieation for 
“insurance, and we shall not be liable fur loss where it can be con= 
Clusively proven thet fraud was practiced to obtain said insurance, 

r where property insured wus negicoted either before sickness or 
cicent or arluveasar, 
Appellant contends that the questions ani answere were warreane 


les while the appellee centends that they were representations, 
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a insurance contracts & representation is a stuiement relating to 

‘a material Matter und is only required to be substantlally true, 

while a warranty must be iiteraliy tenia. Warranties enter into 

and are a part of the contract while representations are mere indace- 

I ntsa to it. Winnesota Life Insurance Cy., a. Link, 230 ria. 273 

. appiication while it warrants the trathfulness of the anewers xt 

ty it concludes, "It is understood that should this application 

accepted and policy issued, that 1% is done solely unon the repre- 
entations herein named", the language of an application to make 

the statemants therein warranties must be so clearly and unscuivo- 

r diy expressed aa to leave the court km no other alternative, but 

0 construe thesstatements as warranties. If the language employed 

As ambigicus ard doubtful or if there is another reasonable conekE: 

struction that may tbe placed upon it and thus avoid ths conse quences 

er & warranty, courtd@ are inclined to adopt the latter construction, 


Mt mnesota Life Ins, Co., vs, Link (Supra); Noulor vs, American Life 


¢ ‘ 


“Ine, Coy 1li U.S. 3355¢ Continental Life Sie, Co. vs, Rogers, 119 


mL, a9, fhe application itaclf stating that should this applicae 





tion. be accepted and policy issucd that it is cune sclely upen the 
representations Mekxes herein named, a& court would not be justified 
in holding the statements to be warrant41es, when the apple ation ite 
‘gelf states that they are retreséutatione. Giobe Life Ins, aaa 
vs, Warsencr, 188 I11., 133. The court correctly held that the 
Statement ce were eayeeneatar tana: 

The svidenne shows that appeliee is a farmer resdding ncoar 
Litehficld; that sbeut tinexutsienekx the middle cf Maroh an arent of 
Stiarwalt, named Kirkpatriok, called on plaintiff and solicited the 
insurance on the horses, hut the plaintiff# having insurance which 
Gia net expire until Mar oh 30, nothine waa done at the time, except 


that Kirkpatrick examined the stallion and saw white spotea on it 


4 
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o5e 
amd talked about inal: A few dsye latar the written arprlic ation 
WAS mado out by Kirkpatrick, he writing the answers in the ayer hone 
tion Ximk which was signed by plaintiff, The stallion had been in 
& hospital in Octeber, 1909, where it was treated {or summer sores 
and parophomosis. Flaintiff testified that he told Kirkpatrick, at 
the time he examimd the horee and saw the whites apote, about it 
| having been in a hcapital and trented for aummer aores and that tha 
agent eaid “that don’t amount te any thing "?. The agent in Beply to 
| questicns put by counsel for defendante,whether pinsintiff abcut 
Warch 30, 1910, had teld him the horses had been in a hospital and 



























had summer sores replied, *yes I think he did.- no, I newer hac any 
information that this horse had been in the hospital", "bid he sey 
that to you? Wo Sir, I think not whtseeie®, 

Several veher inary surgeons were called te testify rezgerding 
the summer sores and parophomosis with which the horse had been af 
Licted. Dr. Bandy testified that he found him in July, 1909, suf= 
fering from peraphonosis; that this was a awelling of the glond 
caused by a blow and that he had no constituticnal dceranzement and 
would not he considered a sick horas. Dectors, Swain, Bandy und Jen 
kins testified that a horses suffering with summer sores would not 
be considered a sick horse in the sense thet that expression is or= 
dinar ily ‘dined, The evidence of the appellee is that about ten days 
or two weeks before the d ath of the horse it had been injured one 
(of its hind feet, just at the edge of the hoof by catching it b: tween 
the door and sillof the barn causing a sore "about the size of a 
-quarter® and he notified nothing the matter with the health of the 
horse until the morning before it died, That morning secing that the 
horse did not eat as usual he calicd a veterinarian within an hour. 
\The jury were justified in finding a verdict for the plaintiff for 
ithe reason that apreliants failed to vrove either that the appellee 
Made any material miarepresentation in the application for the 
‘policy, or that the horse wes not properly cared for after symptoms 
of the disease which caused ite death had appeared, It is unneo= 


Beary tc ciscuss the refusal c? the court to sive the instructions 
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All the evidence shows that the horse was worth from $1400. to 


1500, then the insurance polioy wan ivsued appelice guve his 

nove ror $92.00. That note has not been paid, but appeliants have 
not fiied any plea of set off, hence there wae ne error in the court 
ii structing the jury thet if plaintiff was entitled to recover the 
verdict should be for 91000, 


There being no error in the case the judgment iso affirmed, 
AFFIRNED, 
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en. No. 6057. April Tery 1913. Ag. 39. 
: Filgd Octoker= 16, 1913- 
S. Homer Tolly, } et 
Appellant, | 
vs. Appeal from Macon, | 
The Millikim National Bank= . | 
nopeliee. 1841.A.386 


pinion by Thomnegon, Jy 





This is action in ass sit brought by 5S. Homer Tolly against 


oa National Bank to regover $1000 claimed to be due as commission 
br services of plalntiff as a /freal estate agent. A trial was had before 
jury resulting ina for tne defendant on wnich judgment was ren- 
ed and the plaintiff apoeals. 

It is contended that the judgment is against the weight of the evi- 
ence. Tone defendant owned two hundred acres of land near Asswavoton, 
MBllinois. he plaintiff is a real estate agent residing in Decatur. J. ui. 
Brownback was the cashier of the defendant bank. The cashier of the bank 
‘and the plaintiff met one Sunday evening in the latter vart of June, 1910, 

7 
On an interurban car. The plaintiff testified tnat the cashier told hin 
if he had any one he wanted to show tne land to, ue could show it at 485 
per acre, Tae evidence shows that the plaintiff knew that other agents 
ere trying to sell the land for the vank and asked for an exclusive agency; 


nis the cashier refused to give and said the man that cosies with a buyer 


Tet with his money gets the farm. io other terms were fixed at that time. 





! 
1 
4 
~ 


















ithin a day or two thereafter plaintiff showed the farm to J. #, *erieho, 


f Charleston, who offered plaintiff $85 per acre. The nemt day plaintiff 





ld the cashier he could find a purchaser at eighty doliars. The cashier 
oN 
id he could not make that price without the direction of the other officers 


ater the same day he told plaintiff that if er could get °s0 cash the 


k would be willing to let it go at that. The cashier testified that if 
he farm was sold the bank wanted its sibihiai but would carry 10,000 on the 
arn at a low rate of interest, 

Plaintiff then wanted to know if the bank got the rent for that 
year how auch would be required to be paid down, The cashier told him 
ey would require "1,090 cash down. The plaintiff tnen wanted the bank to 
ea note for the $1000, the cashier refused to take 2 note and plaintirf \ 
a@nted to know now long he could have to raise the Y1lv000, The casaier 
old him they oad another vrosnective buyer; plaintiff then askeu if the 
bank would hold the farm for him until the next morning. fhe other buyer 
endered 2 check and contract the next worning, out toe bank neld it open 
} er slaintiff all dite neat day but he did not come in witn eitner cash or a 
ontract and the bunk solid tue fara to trac other party. fue evidence shows 
nat tne defendant acted fair with plaintiii and plaintifi's own evidence 
hows that he concealed from the bank and never did disclose that he had an 
fer of #65 per acre. The evidence sustains the verdict and judgment. 


it is assigned for error that the court erred in sustaining an objec- 


7) 
mae 

















ion to a question put to plaintiff's prespective purchaser: ere you ready 
le and willing to complete the purchase of this farm uvon the terms you 
Tolly had talked over? This question called for a conclusion. The ‘ 
tness should have been asked for the facta and he was thereafter per- 

tted to tell his financial condition and all the attending facts. There 
no error in the ruling. 

Tt is 2150 contended that the court pe in giving and refusing 
instructions. There was no errer in the instructions given for defendant 
nd the jury were fully instructed for plaintiif. to review the criticisnus 
de of the instructions woula not serve any dubeed purpose. The judgment 


s affirmed, 


Affirmed ° 
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Theodore G. WARDEN, 
Plaintiff in Error, 





ERROR TO 
vs, MUNICIPAL COURT 


THOMAS NoINERKEY, OF CHICAGO, 
Pefendant in Error. 






MR. PRESIDING JUSTICE GRAVES 
ELIVERED THE OPINION OF THE COURT. 
Plaintiff in error /orought auit in the Municipal 
Court to recever for danage® to hie automobile which he 
Glaimed were dane by the Morse of dgtendant.in errgr that 


had run away, be wl + hae been negligently left in PBashe 
ington Park without being securely fastened, ae required by 
the ordinances of the City ef Chicago and of the South Park 
‘Comeissionere, The case was tried by the court without a 
jury. During the trial and before ea determination of the 
case by the court, nine propositions were submitted by pisine 


tiff in error to the court to be held as the law arrlicable 


t 
c 
a 


to the oaaw, The record here presdnted coMPies that "the 
court refused to mark any of the findings cresented by plaine 
tiff either ‘held’ or ‘refused' and declined to act on them®, 
The court then found the isenea for defendant in error «end 
éntered judsment accordingly. 

Section 61 of Charter 110, KR. &., which has been 
expressly adopted by the Municipal Court aa a rule of praetice, 
provides, in part, «a follows: 

"Upon = trial by the court either carty may, within auch 
tine as the court may require, submit to the court eritten 
propositions to be held an law in the decision of the care, 
upon which the court shall write “refused! or "held', aa he 


Shell be of opinion is the law, or modify the same, to which 
either party may excert as to other opinicna of the court.***e9" 


The arbitrary refusal of a court to mark proper 
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propesitione of law presented in time ia revearaible error, 
Mann v. Learned, 195 Tli., 502; “*eatern Valve Co. v. Telia, 
1837 Ill, App., 855. 

Several of the propositions presented in this case 
announced the law to be that proof of the viclation of an 
ordinance reeulting in an injury eeteblishes a prima facia 
case of negligence on the part of the one violating it. They 
announce a correct rule cf law applicable to the cage and 
should have heen marked *Held®, In the absence of a ruling 
on these propositions it is impessible for this court to say 
whether tne finding of the Kunicipal Court that defendant in 
error warn net guilty waa beeed on a finding that the evidence 
of defendant in error waa sufficient to overcome the prima 
facie oaee; on a finding that the evidenge failed to show a 
violation of an ordinance, or on an erroneous holding ag to 
the lew, 

If the case wae determined solely on a finding of 
fact, thet finding would have great weight in thia court, and 
the judgment *would not be reversed unless we could say that 
the finding wae manifently againat the weight of the evidence. 

For the error of the Municipal Court in refusing to 
mark either "held " cr "refused" the propesitions of law pree 
sented by plaintiff in error, the juigment cf that court ie 


reversed and the enusé is remanded, 


REVERSED AND REMANDED, 
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rch Term, 1912, No.! 
274 = 18314, / 


1841.A.428 


ERROR TO 
MUNICIPAL COURT 
OF CHICAGG. 










ILLINCIS WALLEABLE IROW CONTARY, 
& corporation, 
Plaintiff in Error, 
va. 
CHICAGO CITY RAILFAY COMPANY, 
corporation, 
Defendant in Err 


WR, PRESIDPNG JUSTICR GRAVES 
FLIVERED THE OPINION OF THE COURT. 


A teamater Of plaintiff in error, driving « team 


of two horses ed to a wagon loaded with arproximately 
8,000 peunda of iron, turned his teem scrosa the etreet car 
tracks of defendant in error in front of a atreet car vhich 
he saw approaching at & rate of speed from seven to eizht 
miles an hour, near the middle of the block, and not at a 
street intersection, anc variously satineted et from 40 feet, 


te ASO feet distant. The decided weight of the evidence 





‘ tends to show the car was not more tian 60 fest away when the 
driver attempted to croas the track. The evidence fairly 
tends to @how that the motorman immediately applied ali the 
usual seanes of stopping the car and alse applied what the 
witnesses call the "reverse*®, but wae uneble to entirely 

stop it until it collided with the eazon and danazed it to 
the extent that it cost 458.55 to rerair it, 2yuit wae 

betun in the Munieipal Court te recever thia gamace and was 
tried by the court without a jury. The cenurt Tound the 
iseaves for the defendant in error and entered judgment against 
the plaintiff in error far costs, %g are aa@xed to reverse 
this judgment upon two theories, both of which are based on 

& misconception of the law, 


It ia first contended thst contributory neflisgeneae 
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of the plaintiff in an action for negligence is not a defanse 
wnere the defendant by the exercise of ordinary care could 
have avoided the injury. The settled law in Illinoie is 
that where the negligence of the plaintiff contributes to 
the injury he can not recover unless the act of the defendant 
resulting in the injury ie willful. ¢C, #, & V. Coal Co. v. 
Moran, 710 Tll., 93 OG, GC. Ry, Co. ve Canevin, 72 Til, Apps, 
81; Webb v. ©, C. Ry. Co., 33 Tl]. App., 585; Wierzbicky 
ve [1]. Stee] Co., 94 T11. App., 400. 

It is next contended that the judgment of the 
trial court must be reversed when it ia contrary to the 
greater weight of the evidence, and that it is the duty of 
the Appellate Court te carefully acrutinize the evidence 
for the purpose of determining where the preponderance lies. 
It io 80 well settied in Tllinois that it ought not to be 
neceseary to cite authorities to support the proposition, 
thet the finding of a jury or a trinl court #111 he set aside 
by the Appellate Court shen and only when it in clearly and 
wanifeatly contrary to the weight of the evidence. Ronelaon 
v. Rast St. Louis Ry. GSo., 255 Tll., 625; see also about one 
hundred eases cited in Vol, 1, Ill. Crea. Tit., page 445, 
title "Verdicta®, 

The fact that upon close consideration the weight 
er preponderance of the evidence would seem to an Appeliate 


tribunal to be contrary to the verdiot 12 not aufficient to 


warrant a reversal of the judgment. C. B. & O. Re. Re GO. 
Ye OReLOryy, 5B Tlie, a72 3 Ne Ce St. a ms: 





85 Ill. App., 316; affirmed in 186 T1l., 546; eat Chicago 





St. R. Re Co. v. Levy, 82 Tl]. App., 302, affirmed in 182 
Til., 525, 
This rule reeta in the sound and fawtiilar principle 


that an appellete tribunal is not in as cood # poeaiticn to 
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» S » 
judge of the credibility of the witnesses or of the weight or 
convincing force of their testimony as the jury er the trial 
court before whom the witnenaea have appeared and teatified, 
Prather v. Ruasel, 78 Til. App., 455. 

On the queation of contributory negligence the 
evidence in this ease shove without controversy that the 
driver of the team in question deliberately turned it across 
the atreet car track in front of a atreet car thet he saw 
approaching. There waa ® conflict in the evidence an to how 
far the car was from him when he turned acrose the track. If 
the teatimony of the driver waa to be sdopted as the truth, 
the car wae from 200 to 250 feet away. If the teatimony of 
the motorman and at least one other witnesa was correct, the 
car was net wore than 40 to 60 fest away, It was for the 
court hearing the evidence without a jury to determine whether 
the acts of the driver st and juet before the collision were 
gush a8 would have been indulged in by 2n ordinarily careful 
and prucent person under the aame or similar circumstances, 
The trial court upon consideration of the svidence made a 
genersl finding of not guilty. Tt guest be presumed upen 
this record that thin finding waa based either on the fact 
that the evidence failed te show due care on the part of the 
Griver or negligence on the rart of those operating the street 
Our. If it failed to ahow either of these facts, the finding 
was right. In €. U. T. Co. v, Jacobson, 317 Til., 404, the 
Supreme Court eaids 

‘If teamaters, generally, may (drive acroes atroeet car 
tracke between street intersections knowing that a collision 
will be inevitable unless the car is etopped, and ine 
tending to take precedence over the car and compel those in 
gharge of the car to atop it, the rights of a atreet car 
ccupany on its tracka and the general traveling public 
would be invaded and practicaily deatroved, The law does 
not permit one in such a plisce to drive in the path of a 


Hoving street car, relying upon those in charge of the car 
to stop it and protest him from injury.*® 
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In Sampoe i) Ve Silkie, 138 Til. APPes S18, the 
Appellate Court said: 


*Ye know of no case in which it hae bean held not to 
be contributory negligence for s teameater to drive upon a 
street car track between atreet intersections, knowing that 
& Gar is coming towarda him on auch track and that a colli- 
aion will oseur unless the car is stopped,*® 


In Healy v. S. 0, Ry. Go., 183 Ill. App., 293, 


the court anid: 


"Even if the conduct of the motorman had been negligent, 
that would not have excused the deceased from the duty to 
exercise ordinary oare for his own safety, and that he 
eertainly did mot do, He saw the car coming toxard him 
at a distance of not more than one hundred feet and at a 
‘good speed’, He had ample room to stay where he waa or 
Grive east on 39th atreet and be asfe, Notwithstanding 
these facte, he deliberately turned across the track in 
front of the oar, and was injured, ae he must have known 
he inevitably would be, unless the motorman should be sable 
to atop his car in time to avert it. 

"The evidence, instead of shoring dee care on his part 
for hia own safety, showa the most reckieasa disregard of 
manifest danger. tt would be hard to conceive a state of 
facts shewing more clearly centributory necligence.® 


An exsminsticn of the svicence in this case forces 
us to the conclusion that the driver of the wagon celibderatee 
ly dreve in front of the car ot a time, place und manner that 

te hem 
must have made it evidentythiat, uniess thease in charge of 
the car were able to atop it, a eollision would likely ree 
Bult, and that he relied on them to stop it snd protect him 
and the feam and wagon from injury. Be think a finding 
that the plaintiff was burred from a right to recover because 


of the negligence ef the driver was fully warranted by the 


evidence. Reither does the evidence anew négligence on the 
part of those operating the car, On a like atate of facta 


So., 163 Ill. App., 893, 


thia court, in Healy v. ©, C. Ry, 


a@nids 


*There wae absciutely no evidence in this case of any- 
thing to indicate to the servants of appelisant that the 
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deceased was about to turn his heree te the south and drive 
aeross the track until he atarted te do ee, and then the oar 
2% 80 close to him that it wae imposaible to otop it in time 
to avoid the collision. The motorman was net bound to agesune 
from the fact that the horse and wagon were yee near the 
track, but out of line of contact with the car, that after 

he had approached eo near thet it would be imponaible to 
atop the car, the deceased would suddeniy turn bia horse and 
attempt to drive acrosa the track in front of the approaching 
ear. Negligence cannot be inputed to the motorman on that 
atate of facte,*® 


In C,_U, T. Co, v. Browdy, 206 Til., $15, the 


Supreme Court said: 


"Keither wae the motorman required to aasume that when 
hie ear wae toe near the herse and wagon to rermit him to 
atop hia car before it would strike the wagon, the appellee 
would suddenly end without notice drive upon the track. Ke 
was only required to operate hia car with reference to perils 
which reasonably might be expected te occur. To require his 
to run his car with such caution as te guard arsinst unusual 
or extraordinary perila would be te reguire him to so operate 
his car as te prevent the practical operation of the road." 


The judgment of the Munioipal Court is, therefore, 
affirmed, 
JUNGHENT AFFIREED. 
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GUISEPPE RIBANDO, 


Appellee, APPFAL FROM 
vs. SUPERIOR COURT, 
CHICAGO, MILWAUKEE & ST, P. COOK COUNTY. 
RAILBAY Coane, © eorpor 
ppellan J mn . 
fj 1841]1.A. 430 
MR. presrniia JUSTICE GRAVES 
DELIVERED THE OPINION OF THE COURT. 


i i 

This is ar ae from a judgment of the Superior 
Court for $1,999 for pergonal injuries. Appellee was en 
ployed by the Pennaylvania Railroad as a track laborer. On 
the day in question he was at work on a track known a9 track 
Number 4, leading north from the Union Depot, and then being 
uzed by appellant in making up @ passenger train soon to 
depart on its regular run from that depot. He was an @x- 
perienced track laborer and had been for aeveral months vorke 
ing in the same general locality «hen he wae working on the 
day in question, and was thoroughly familiar with the surroune 
ings. In waking up the train the ewitehing crew with a 
ewitch engine had pushed into the train e@hed connected #ith 
the depot om track number 4, several passenzer coaches, and 
left them, had then gone out on that track on to another track, 
and had coupled to two or three mail or ex:resa coaches which 
were also pushed in on this track and courled to the passenger 
coaches previcualy plsced thereon. In pushing the passenger 
coaches in on track 4, and in going cut after the mail or 
express coaches and pushing them in, the switch engine passed 
over the spot on the track where appellee was working, end 
in each inatance it waa necessary for appeilee to, ani he did, 


stop hie work and step aside to avoid being run over. then 
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the mail or exrress coaches were pushed in and coupled to the 
passenger coaches, the switeh engine atopred within 50 feet 
of where arpellee was working. Appellee's work called upon 
him to stand between the raile to perform it, When the last 
coaches were pushed in passed appellee, he did not immediately 
resume work, but stood watching the engine. He knew it muet 
eventually come ovt over the track where he wan working and 
expected it to do ao acon, After watching it aa it atood 
@till on the track 50 feet south of him for what he thinka 
was about two minutes he resumed hie work. Ae he did so, 
he tock a poaition ee. ef the track on which he knew 
the engine must run as it came cut of the train shed, with his 
back to the engine, As he worked he wae in a bent position 
with hia head the fartherst from the engine. Appellee thinks 
he had been at work about five minutes when his co-laborer 
called to him to look out, 2nd he saw the enzine arprosching 
and within a few feet from him. He jumped in an attempt to 
get out of the way of the engine, but did not succeed. Hia 
Go-laborer testified that the encine struck him in the "rump*. 
About the aame instant hia ceo-laberer took held ef him and 
dragged or assisted him from the tracks. In some way not 
made very clear by the evidence, his leg was broken and ne 
wae otherwiee bruised. He and his coelaborer both teetified 
that they did net hear the bell on tne engine ring, and they 
both teatified the «hisatle on the engine wae not sounded, 
At least four zitneases for appellant testified that the bell 
was one automatically operated and that it was constantly 
ringing from the tine the engine started to move out towards 
appellee until after he was struck. Arprellee wae in the pose 
e6saion of 211 his senses, He had good hearing. He was off 
duty because ef the injury from April 8th until July 4th of 


the sane year, He nade a good recovery and the broken leg 
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is as good as ever, except in stormy weather, when it pains him. 


There sre two counts in the declaration. The 
first count charges that srprellant was negligent in operating 
its engine at a high and dangerous rate of speed, but it is 
not contended that there is any proof in aupport of that 
charge. If appellee is entitled to the judgment obtained, 
it must be under the second count in the declaration, That 
count charges the negligence of appellant to be that the bell 
on the engine was not rung or the whistle sounded before the 
engine was etarted or when it was being run out from the 
train shed. The manifest weight of the evidence disproves 
the charge of negligence in that count. 

Appellee in the first count of his declaration avers 
that while he "was working as aforessid at the time and place 
aforeeaid and was in the exercise of due care and caution for 
his own asfety", he was injured. Tn the second count he 
charged in respect to his own due care that "during the tine 
that said locomotive engine remained standing ae aforesaid, 
the plaintiff was working upon eaid tracks as aforesaid, and 
was exercising due care and caution for hia own safety". The 
eufficiency of these aversents of due care is in no way cene 
teated here, It is urged, however, that the proof clearly 
showa that apreliee wae cuilty of such contributory negligence 
as to defeat a recovery. The preof shows thet trains, cars 
and engines were being frequently cenveyed over and near to 
the precise point where appellee waa at work, and that he knew 
that at any moment, seme of these moving objects were lieble 
to be upon him and orush him to death or sericusly injure him, 
unless he was conatsntly on the alert. He also knew that 
the particular engine tnat pushed in on track 4 the express 
or mail care must soon proceed nurth again and pass over the 


identical spot where he was working, yet, if his story ia to 
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~ 4 
be believed, he ignored all these known facte and Gangers and 
deliberately and heedleasly placed himself in the direct path 
of this engine that was not 50 feet away and with his back to- 
wards it, taking no precaution for his own safety whatever, 
and relying entirely on his attention being directed by the 
ringing of the bell on that particular engine, sithough other 
engines with other bells ringing were momentarily passing and 
repassing him on adjacent tracks, proceeded with his work. 
Such conduct can only be characterized ae negligence of the 
grossest character and in our juigment wae the primary cause 
of his injury. Under there circumstances he can not, and 
ought not, to be allowed to call upon others to recompense 
him for injuries he would not have austained, if he had ex- 


ercived the slightest degree of care. Wilson v. I. ©. R. KR. 


Co., 210 I1]., 603; C,. R. I. & PP. Ry. Co. v. Miller, 135 111. 
App., 36; Belt Ry. Co. v. Skazypozak, 235 Ill., 242, 


The judgment of the Superior Court is, therefore, 





réveraed with a finding of facta toe be incorporated in the 
judgment of this court. 
JUNGMENT REVERSED VITH 
FINDING OF FACTS, 

FINDING OF FACTS: 

We find aa ultimate facts to he incorporated in 
the judgment of this court thet apnreliant was net guilty of 
the negligence charged in either ecunt of the declaration and 
that appellee was guilty of contributory nevilgence that was 


the proximate cauae of the injuries complained of. 
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ETTA B, FRANKLIN, 
Appellant, APPEAL PROM 
V9. 
THOWAS MK. HUNTER, 
; Appellee, 
= MR, PRESIDING JASTICE GRAVES 
\ DELIVERER THE OPIRION CF THE COURT. 
This is an appeal from a judgment in the County 
Court of FOGh POunry in an action of replevin brought in thot 
: ; 


: 
i court by appellant to recover from appellee two wageona levied 
‘ t 


‘ Fs 
on by appellee, A bailiff /of the hunicipal Court, aa the 


issued out of that aourt on a judgment in that court sgsinsat 
her, Rule 19 of the Appellate Court of the Firet District 
provides, in part, aa fellows; 


*In all] casea, a perty brinzing 4 cause into this court 


$hell furnish a complete abetract cr abridgrent of the record, 
eevee 
. 


*The abvetract must be sufficient to fully present every 
errer and exception relied on*****," 

This rule does not require the repreduction of the 
record in haea verba. Neither deea it authorize s mere index 
of the record, Tt meana just what the languare implies, viz., 
that the aubatance of the record must be ziven in the sbstract 
in aa few words aa will convey to the court o1] the fzeta 


necessary for it to knew, im order to determine tre aeritea of 


-~ 


the Grrora® complained of. The matter contained in the record 
should arpear in the @ane order in the avatract. If a bili 

of excertions is part of the record, there ekhould be something 
in the shatract to indicate where it bering and shers it enda. 


There ahculd be a certificate of the trial judge at the end 
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and net in the middle of the bill of exepetions and it should 
80 appear in the abstract, These things sre necessary s0 
that the Appellate Court can see from the abstract and without 
reading the entire record whether the errore complained of 
have been committed. It has been pointed owt again and again 
by the Supreme and Appellate courts of this state that unless 
the errors compleined of appear from an inspection of tie 
abstract the judgment appealed from will be affirmed. The 
abstract in this case vicletes substantisily every rule of 
thie court in regard to ahbatracte, All the abstract shows 
of the common law record ae to what the iseuea were in the 
case is the following: 

"Declaration of plaintiff. 

*Plaintiff's uffidayit of Ownership. 

"hefendant, Thos. ¥. Hunter's plea.* 

Thet ia no more than an index and nothing whatever 
can be gathered therefrom aa to whit issues were formed and 
“tried, Thia so-called abstract where it ie more than an 
index of the record i¢ in wost inatarees an unabreviated copy 
of it. There ia nothing in it te indicate where the bill of 
exceptions begine, and the certifiesute of the judge that "fore 
aemuch az the mattere shove set forth do not fully opoeer of 
record", ete., apparently applies to the clerks or connon law 
record &8 much aa te thet part of the bill of excertions that 
precedes it, Following this certificate of the judge, there 
ia printed in the s@ecailed abetrsct what appesra te be a 
complete copy of certsin papers thot are marked "Plaintiff's 
Exhibit A® and "Plaintiff's Exnibit B®, but there ia nothing 
there to show «hether the instruments there copled «ere intro= 
aueed in evidence or not. 

We might well affirm this judgment for want of a 
eufficient abstrzot, and perhspe we should do e0 24 @ lesson 


to those who #hail prepare shetracts in the future, but we 
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~ Sa 
have ecnoluded to go through the record ours¢lvee and to de~ 
termine the oawe on ite werite,. 

The record diseloses s declaration in which it ia 
alleged that the defendant (appellee here) on June 7, 19122, 
unjustiy took and haa aince then unjustly detained the gooda 
of the plaintiff (appellant here) in controveray. It alae 
is disclosed that the defendant filed in the County Court his 
especial plea alleging in apt form that the property in queae 
tion was, on June 7, 1911, the property of one, Anna Leach; 
that on that dey he wae a beiliff of the Municiral Gourt of 
Chicago and aa such bailiff then and there had in hia hande an 
execution lasued on a judgment in said court against tie aaid 
Anna Leaca, and that by virtue of the execution he took the 
property in question, 

If any replication to thia plea «aa filed, it is 
not preserved in the record, There is, however, a recital 
in the record that "issue being joined a trial by jury is 
waived and said cavee ia aubmittead to the court fer trial withe 
eut the intervention of s jury." From this recital it must 
be presumed that a general replication wane filed to the ples, 
and inaemuch at al] the other material avernzents in the plea 
were admitted on the trial to be true, tuat the iasue tried by 
the court was whether the rcroserty in queation was the croperty 
of Anna Leach. 

The unsentroverted preof shows that the warons 
replevied vere eriginally the property of Anns Leneh; that 
she firet obtained poseenaion of them in 1394, ani thst she 
rétained possession of them from that tine until arpeilse teok 
the game on the execution tet up in bis ples; that on May 4, 
i968, Anna Leach executed a mortgage to one, J. % Leach, on 


certain personal property, including the wagonea replevied, to 


secure the payment of 73,400; that on May 28, 1509, J, Fe 
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Leach gave to arcrpellant a paper in ferm a bill of aale of the 
property, in which paper it is reelited that on the very day 
the mortgage from Anna Leach to J. ¥. Leach wae executed he 
felt "*himeelf inseoure and unaafe*, and tock posseaaion of 
the proverty, and on May 88, 1709, after civing notice, sold 
the same to appeliant for $2,400. These recitale ars not 

+ evidence of anything a* ugainet appellee, and there ie no 
evidence in the record that J. % Leach ever foreclosed his 
mortgage or that he or appellant or any one else, except Anna 
Leach, ever had even momentary porsession of the property on 
May 4, 1909, or May 22, 1909, or at any other time after she 
firat obtained it in 1904, until it eae taken from her by 
appellee on hia exeaution,. Appellant did testify that ehe 
gaw the property on Nay 22, 1908, at the place of business 
of Anna Leach, and that she “peught it in® on that day, but 
neither she nor any one elae teetified shoe asld it or by what 
authority it was sold. Appellant furtier teatified tnat she 
"mortgaged it back thet aame day", and also, "I leased it to 
Lesch*, Shen the parer identified by her ae the lease waa 
‘introduced in evidence, it turned ont to be a proper sirned by 
Anna Lesoh acknowledaing that she had leamed the property from 
appellant end vetting out in detail the terms of the leasing, 
but it was net eisned by arpelliant. Arpellant alee teetified 

that she gave J. ¥. Leach $2,400 in cash for the prorerty, and 
that he demedisately gave the cask buck to her snd she pave him 
& mortgage on the aame property purchased, to aeeure him torte loaw 

if the identioal money paid fer it, which harpens to be the iden 
tical amcunt of the nortgage which the seecslled bill of aale 
recites wae fcrecicaed, because he, aa mortgages) felt himesif 
*“uneafe and insecure." On grossa examination spreiiant was 
ueked, "And you gave him a mortgage then, 30 he noased the 


money %o you and ycu passed it hack to him and took « mortgage - 
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Ia that right?® and she replied, "Yea*. Whether the facts 
ere that appellant gave J. ¥. Leach $2,400 and immediately 
borrowed it back, or that J. ¥. Leach gave appellant $2,400 
and she immediately guve it back to him, the net reault is 
that J. ¥, Leach atill held a mortgage fer the same amount on 
the same property ne did before the transection with appellant, 
and that the proserty still rewsined in the possersion of anna 
Lesch the aame person whe had possession before the transaction. 
The only apparent change in the aituation being thet aprellant 
ciaimed to be the owner of the property. Without slaborating 
further on the evidenoe, it is manifest that trere is ne cam 
petent evidence in thin record, even tending to show that Anna 
Leach, who concededly became the cwner and possessed of the 
property in question in 1904, ever parted with either the 
title or the possession of it; that J. ¥. Leach ever sold it, 
or that appellant ever bought it, at a mortguge sale, or that 
Sie evar had it in her possersion. Unger those circumstances 
the presueption gust prevail that the ownership of Anna Leach 
eontinued snd that the property was here at the time appellee 
took it cn execution. The jucerent of the County Court wus, 
therefore, right on the record here presented. 

Arpellant complsing that the court erred in refusing 
to admit in evidence the recorda and files in « Former suit 
between the same parties in which counsel fcr arreilant claims 
the title to the seme property was involved, snd that it was 
adjwiced to belong to sppelisant. There ia nothing in the Billi 
of exceptions in this case te shoe thet the court excluded the 
offered evidence. This claimed error ia, therefore, not fre~ 
aented here for review. 

Finding no error in the record, the judsment cof the 
County Court is affirmed. 


JUOSGRENT ARF FIREED. 
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DUMLEY A, TYNG, wen 
"ROM 


ERIOR COURT, 
COOK COUNTY, 


1841.A.433 


Appellees, APPR 
VB. 


UNITED MERCANTILE AGENCY, a 
corporation, P. H. EARLY, 
President United Mercantile 
Agency, and E, KE, HUSHES, Secre- 
wry United Kercantile Avoney, 
Appellants, 


“MR. PRESIDING JuSTYOR oRavES 
DELIVERED THE OPINION OF THE COURT. 


f 
The muni ted Neronntife Agency", a corporation, 


P, H. Early, its president, and KE, E. Hughes, ite secretary, 
are the arpellants ie ‘this’ ‘oase. The by-lawe of the core 
peration contain the following provisions: 

"Shares of the gapitsi atock mey be traneferred by ene 
doraenent of the certificate to the secretary for cancellation, 
whereupon & nex certificate or certificates ahall issue te 
the transferee or to hie written order*****, The secretary 
****O@ehai1] make all of the tranefers of stock in aceordance 
with the provisions of the by-lawa,*****8, 

One Fillism C. Bryan held in his names ani ciocimed 
to own 500 shares of the eapital stock cf the appellant 
corporation. A certifiaate for 500 of those shires of atoeck 
waB, in part, es follows: 

"This certifies that Fiiliar C. Bevan is the oxner of 
Teo Hundred shares of the Preferred Capital Stoek of , the 
UNITEN KERCARTILE ADE NCY of the rar value of Ten Toilara 
(210,00) each, fully paid and nonesaseraable, tranafers ble 
oniy cn the beoks nF oe Arency, in fereon cr by sttorney, 
upon surrender of thia Certificate, properly endorsed, *eeee® 

Cn the back of this certificate san printed the 
following blunk, tc be used in the assignment of the atook, 
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"Yor Value Received hereby eel], aosian and tranefer 
unto 


Snares of the Gapital Stook r Pep regen nted dy the within 


Certificate, and do herehy irrevocably censtitute and appeint 


to transfer the aaid Steck on tha booka of the within noned 


Corporation with full power *. alten in the premises, 
Dated 
In presence di 




















After this certificate was delivered to Bryan and 
nonetine pricr to the conmencement of this rauit he filled 
out thie blank ao that it read as followas 

"For Value received, I hereby sell, assign ani transfer 
unto DUDLEY A. TYNG =-— 200 = 
Sheres of the Cartial 2toek represented by the within 
Certificate, and do hereby irrevooably censtitute and appoint 

GILBERT ROXOR 

to transfer the ssid Stock on the books of the within nanod 
Corporation with full power of substitution in the vremises, 

Dated Keovember Itth 19113 

In presence of 

Hane Von Reinsberg ¥, C. Bryan 
Willies ¢,. Brvan.* 

He then delivered it to appellee, Tyng. Fithout 
other endorgenent appellee, Tyng, and Silbert Noxon, the 
attorney in fact named in the shove eniorsenent, presented 
the certificate to the gorrorstion and toe tie president and 
secretary, offered te surrender thé seme and asked that the 
atock be traneferred on the books of tie corperation to 


Appellee, Tie request being refused arpeliiee filea in the 


Superior Court hie petition for a writ of mandanua to conpel 
appellanta to pake such transfer in accordanse #ith the asaigne 


went on the beck of the certifi¢cste, and seta up the suhe 


A demurrer to this retition being overruled, sppel- 
Janta filed their separate anawera to the une. 

Toe anewers of the oorteration ami ita president 
ond secretary are, in subetance, the aname. By these anawors 
appellants admit the iaruance of thea stock, deny knosieige 


of the aseiznment, aver that if such assignment faa been mace 
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that it ia aolorable only, ia without consideration and 
passes no title; deny that Noxon tendered the certificate : 
of stock to the corporation or requested the leauance of a new 
certifioate in lieu thereof to appellee, aver the existence 
of the by-laws above referred to requiring the endorsement of 
the certificate to the secretary of the corporation, and deny 
thet any such endorsement was ever made, It is further 
therein sverred that Bryan obtained the shares of stoak 
represented by this certifioate by faise and fraudulent mise 
representations and that the same was iceued without consider 
ation, and that the certificate paased no title to Bryan, 

To these aneawers fenersl replicetione were filed, 

A hesring before the court resulted in e finding 
for the petitioner and an order for a peremptory writ of 
mandamue directing the transfer on the booke of the core 
poration of the eharea of stock to appellee, and the issuance 
to him of certificates therefor. This apresl follewed. 

Before a peremptory writ of aandamua can properly 
iseue, the patitioner sust show a clear right to save that 
dene which tie rrit conmands, 

Before the trenefer of capital stock in a eerporation 
will be compelled by gandsaus every reavensble requirement 
ef the by-laws must be shown to hive been complied with. 
Shirley Farnera Grein & Coal 96, v7. Povglaaa, 130 Ill. Appes 
285, 

One of the issves wade by the rieadings in this case 
wee whether the certificate in question had been azsigned 
te the Secretary of the Corporation, se recuired by tie bye 
laws of thea eorperstion abave raferred to. It does not 
seem to heve been questioned in the court helow and it cere 
teinly ia@ not questioned here thet the byelaw requiring euch 
gaaignnent to he to the Seeretary of the cerperation is a 


ressonable one, and one necessary to be complied with, The 
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proof settles beyond controversy that it «se not se assigned. 
fhile we are not aware of any decided case where the reaaone 
ableness of the identical by-law under conaideration hee been 
passed upon, similar by-laws have bean held te be reavonable 
and a compliance therewith necensary in the transfer of 
stocks of corperationa, In Dane v. Young, 61 We., 160, a 
by-law requiring the tranefer to be made by iniorsement in 
*riting in the presence of the cashier or two other witnesses 
was held to be valid and that a compliance therewith wae 
necessary. In Plantera Ina. Co. v. ®#lwa Savings Bank, 


63 Ala., 585, a by-law requiring the registry to be made in 





the presence of the rresaétdent and secretary of the corporae 
tion wae upheld, See aise Cook on Corporations, fith Fa., 
aec, 335, 

Agprellee having failed to show a compliance with 
the rearaonable requirement of the by-laws of the corporation 
as to the manner in which transfers of stock must be made, 
he failed te establish a ciear risht to the remedy aoucht,. 
The awarding of the writ umier those circumstances es error. 

The order of the Buperior Court, is, therefore, 
reversed and the gause is remanded te that court with 
clreectione to deny the rrayer cf the «etition of appellee. 


saint ABR:  uakee cyieiad sate 
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LOUIS GREENPERG, 
Appellant, 


APPEAL FROM ¢ 
CIRCUIT COURT, 
cock county. 


/ 1841.A.434 


MR, PREATAING JUSTICE GRAVES 
| DELIVERED THE OPINION OF THE COURT. 


WB. 


FLOREXCE aes ss 
ppellee,. 


Tae, 


Pe Appellant begsfh a auit in replevin in the Cireult 
Reuss, The property | n gneation waa duly taken unier the 
writ and aie ‘egeallent. Appellee appesred in 


person send ‘y by pain and filed her pleae, The common 





; aw record filed in thie court shoves that the cause #as 
\yeached for trial; that the plaintiff failing to prosecute 
hie sult the same was on motion of the defendant dismissed 

at the coote of the plaintiff, and that a writt of retorno 
habendo waa ordered, There is slso agnething that in labelled 
a "Bill of exceptions", included in this reoord,. Tt recites 
that "the above entitled cause was reached for trial on the 
ahort cause calendar, the aame having been placed en said 
calendar at the inutance of the defendant snd the osause 
having been reached for trisl and the plaintiff falling to 
prosecute his suit, ete., on motion of the cefendant tne ault 
wera Uiswieaned,*® 

No exception to the action of the court in alae 
missing the suit 13 preserved in, or motion to set that 
order aside ie ahown by thia so-called bill of exaertions. 

The only reason urged by aprellant 
of thie judgment is "that the Cirsuit Court did net obtain 
jurisdiction cover the aubject matter and the appellant for 
the want of a notice being aerved upon ayrellant®. 


notice referred to -eing a notice of the filing of on affidavit 
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a: 
under Section 27 of the Praotice Act for the placing of the 
case on the short ganse oalender, 

The jurisdiction of the Circuit Court is general and 
unlimited. When a Cireuit Court is shown to have jurisdiction 
of the subject matter in, and of the parties to, « awit, all 
presumptions are indulged in, in favor of the regularity of 
all subsequent proceedings up to and including ite final judge 
wont, and will prevail until the irregularity of the aume is 
affirmatively shown, Christie vy. "aiker, 1586 11]. Apres 
424, and oases there cited, That the Cireult Court had 
jurisdiction of the parties to, and the subject matter in 
litigation in thie case, is not questioned. 

For the purposes of thie oaee it may be conceded 
that the leeving of a copy of the notice with Dorothy Rabineau 
wag not such notice es ie contemplated by the atatute, anid 
further that thie cause wae disposed on the short cause 
calendar, 9¢111 in the absence of an affirmative showing 
that that notioe wee all the notice riven appellant, of the 
filing of the affidavit under section °?7 of the Practice Act, 
it will be presumed that other preof of « proper service of 
such notice was rresented to the court. 

Again, the common law record anea not effireatively 
show that the couse eas disposed of on the short esuse calendar, 
ang the recitals in the soecalled bili of exeeptions can not 
be sonaidered by this court, becauze the sane Ie feigned by 
& judge who did not try the case, and thers is nothing in the 
record to show that the judge whe tried tha care waa °by 
reseon of death, sickness or other disebility", uneble to 
allow ani eign the same, and those are the only eerditions 
wnder which a bill of exceptions way be sisned by ueny ene, 
other than the Judge who tried the came. See Section 41, 


Chapter 110, R. 8. Ash} bore 
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The faot that the trisl judge wae "not sitting 
within the juriadiation"” at the tine the a¢-called biil of 
excertiona wae signed, if no dissbdility rendering him unable 


"to sallow and aicn »® bill ef exceptions", Rosenbom v. fenk, 


421 Tl]. App., 2736; Sup. Ct, of Foresters v. Knowles, 
113 Ill. App., #41; Chigageo Ro, Pk mre,, 169 T1l., 


387, 
The record prenented does not adiselose the error 


complained of and the jwicment is, therefers, «ffirmed. 
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HARRY A, BIOSSAT, ) 
Defendant in Error, 
ERROR T 
vs. 
CIPAL COURT 
HE, B, LOUIS and T, ¥, BROPHY, 


Defendats, OF CFICAGO, 


TRUMAN W, BROPHY 
Plaintiff in Error, 
WR, JUSTICE BAUME DFLIVERED ner Sn OF THR COURT, 
f 
\ a mit in the wunietpad Court by defendant in 
errer, Harry A, Piceasat, oxuisiat MW, B, Lovisg and T, ¥, Brophy, 
wherein service of process rea hed on Brophy alone, a trial 
by the oourt without a jury remlted in a finding and judgment 
against sriphy for $500,/ to reverse which judgement he proge- 
cutes this rae of errér, 
On Yay 195 zs0, Pletintiff th errer endorsed a nate 
for $500, payebie. An ton days, for the accommodation of 
¥, B, Louis, the maker, to wiom the note waz made payable, 
This note was teken up at maturity, when a seeond similar note 
Was executed, and thereafter upon the maturity of said aecond 
note a third note for the game amount, maturing June 22, 1910, 


A 


Was executed and endoresd in like manner, and discounted at 


the South Side Savings Renk, Upon the maturity of the third 


mote, Louis sought to take it up by diseounting a Like nets 


dated fune 22, 1919, payable ninety days after date, which, 
after ite exemition and sndersement by him, he sent to defene 
dant in error with the request thet he take the matter up with 
Plaintiff in errer and preoeure his sndorsesent, 

Plaintiff in error refused to anderse the note, une 
less he was provided with funds with whieh tc take up the over 
due note 4% the bank, and thereupon defendent in errer, vpen 


hig own responsibility, procured a loan of $590 from one ef 
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his clients, which he turned over to plaintiff in error, whe 
accepted the aame and endorsed the note of June 22, 1910, 

which was thereafter held by defendent in error, Plaintiff 

in error then aleo applied the money received by him from 
defendant in errur to the payment of the overdue note at the 
bank, The claim in this suit is upon the note of June 22, 1419 
which plaintiff in errer thereafter refused to pay, 

Plaintiff in ¢rrer now says that the paper eued upon 
ia not a promissory note; that eceording to the testimony of 
defendant in errer he waa simply preeuring the endorsement of 
plaintiff in error for the accommodation of Loule, and that 
when such endorsement wae 60 procured the nots was ts be 
returned to Louisa; that defendant in errer was an attorney 
and wae so acting for Louis, and that the $500 paid by defene- 
dant in error was paid for Lovis; that the endorsement of 
plaintiff in error was without foree and effeet, because the 
note was endorsed for an attorney er an agent for @ principal 
and was held to maturity and sued upon by eueh attorney or 
agent; that the endorsement by plaintiff in errer wes an 
aceommodation sndersement, and ae such can not be enforesad hy 
an immediate party to the note; that presentation of the note 
te Louis, notice of protest and notice to plaintiff in ¢rrer 
are void, because defendant in ¢rrer had no authority to eleim 
the note sa hig own, 

Raoh of the severel propositions cf law submitted 
by plaintiff in arréer were held by the court aa the lew of the 
cage, and plaintiff in error tried the case in the osurt below 
upon the thetery that if the facts invelved in said prepositions 
of lew siibmittied by him were found agsinst his centention, 
defendant in errcr was entitled ts « recovery upon the claim 
ea made, It ie menifest, therefore, that the facts invelved 
in said propositions were feund aguinet the cententien of 


plaintiff in error, 
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The substance of said prepositions so exbmitted by 
plaintiff in error and held by the court is aa fellowa: 

1, That if defendant in error represented to plaintiff 
in error that he came to plaintiff in error aa the represen 
tative of Leuis and defendant in error discloaad the fact to 
plaintiff in error that he was an attorney, then all thinga 
said and dene by defendant in error relative to the adjustment 
ef the payment of the note in question was done by him es the 
attorney for Louis regardless ¢f any understunding that might 
have been entered into between defendant in errvur and Louis, 
and which underetanding remained undisclosed to plaintiff in 
error, unless the evidence shows 4 aeperate and distinet contrad 
between defendant in errer and plaintiff in error independent 
of said Louisa, 

2, That if defendent in error undertook to negotiate 
for a settlement or an extension of time of the note in qieae 
tion for and in behalf of Louie alene ané in no other capseity 
and he was at the time an aectual practicing attorney and 
disclosed that fact to pleintiff in error and said in effect 
that he represented Lovis; then in legal effect he waa the 
atterney for Loule in seid transaction and can not be considered 
an independent party acting diresetly on his cen behalf with 
plaintiff? in srrer, 

3, That in @ matier of controversy between two portisa, 
if « third party known to be on attorney prasenta himself as 
the attorney of ene of the parties to eaid controversy, then 
said attorney is estepped from denying the relation of attorney 
an@ clisnt tetween himeglf end she party that ne helds tea 
represent if he has led the other party ty the controversy 
to do any act or thing by reason of said representation and 
that elene, 


4, That in soe note sued upon glaintif? in error is an 
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accommodation inderser, end dsfendant in error ie an accommee 
Gation holéer with noties and without valus, unless at the 
time of the payment of five hundred dollars over to plainsiff 
in error #aié defendant in errer disclosed to plaintiff in 
error that he was not paying #2id five hundred dollars over 
for the benefit of Louis, but that it was an indspendent loan 
made by defendant in error, or for same party for whom defen 
dant in error wae eeting other then Louis, 

&, That if defendant in error gave to plaintiff in error 
five hundred dollars, and it waa known to plaintiff in error 
er to the attorney of plaintiff in error that the five hundred 
dollars came from a fund and was ovned and loaned by some other 
party then defendant in error or Louis, nevertheless defendant 
in errer would be an accommedation holder with notice and with- 
out consideration as to plaintiff in errer unless defendant 
in error diselosed the fact to plaintiff in srror that the meney 
was not obtained for and in behalf of Louis, but was chiained 
independently from defendant in error sr some person representad 
by him, 

6, Thet if defendant in error Wat, 48 & matter of fact, 
the attorney for Louis in this traneaction, and paid the five 
hundred ¢ollara over to plaintiff in error as the atturney of 
Louis, to diecherge a note upon “hick plaintiff in errar was 
aseurity for Louis, then thia nete sued upon is « note in tne 
hands of defendant in error without considsrstiocn, 

The evidence tearing upon the seyaral ypiestions ef 
fact involved i# so cleaely conflicting Ghet the Pinding of 
the trial court in this casa muat bea held to he conelusive, 

Some of the grounde now urged by plaintiff in errer 
are whelly «at variance with the position osseumed by him in the 
trial court, He cannot be pormitied to shift hia position in 


& court of review, 
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ef the controversy end the judgment is effirmed, 
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: al from said decree ie ‘prosecuted by the defendant, 
Santa Yentact 


5 
ey 


ee The uncontroverted facts are substantially as 


lows: On and prior to October, 1909, appellee, who 


Was the owner of certain premises described as the north 


ay 


half of lot 156 and the south half of lot 156 in Division 3 


lf of lot 155 and south half of lot 155, also the north 


of South Shore Subdivision of the north fractional half of 


— 


| Bection 30, township 38 north, range 15 east of the 3rd 





principal meridian, Ccok County, Illinois, enlisted the 
services of her husband, Garrison F. French, and hie father, 


8S. A. French, in an effort to effect a sale of the same. 


With the consent of appellee the firm of John A. Carroll & 
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es the benibd et Bidens to-be held as 


Panacea Torrens certificate of title, or Cm 


» me rchantable abetract of title brought down to date of 


ae vy , 


ag or merchantable title guaranty policy shall be furn- 


isl hea by the owner to the successful bidder; that if abstract 


Li 
-4ie furnished the successful bidder shall deliver to the vendor 


Opinion of title within 10 days thereafter, specifying ob- 


Pjections to title, if any; that the vendor shalj have 60 days 
2 


_ thereafter to cure material defects in case any such are found 


‘ 
and in case such defects are not then cured the bidder may 
4 


declare the sale null and void; that time shall be of the 


' essence of the contract, Pursuant to thie contract the 


real estate board, by various means, advertised the premises 


for sale at public auction at the board rooms on November lj, 
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7, b Pdaspasd for a ‘ped venan’ s ‘home with 


| _ tek & emill amount of Lake frontage on the 
ide acceesitle, ana thie is the only entire property 
g through from the bculevard to lake,.® 
Mr. Raymond Robbins, who had viewed the premises 
everal years previously, being edvieed by an inspection of 
a sign board, and of the circular referred to, that the pre» 
Sices were to be sold at auction, contemplated purchasing the 
gane for the purpose of eatablishing a bathing beach, and to 
thie end requested appellant, Mullenbach, to attend the sale 
: md take title to the premises in his name, Printed pam 
phiets, prepared by the reel estate board, containing rules 


» g0verning the auction eale, instructicns to biddere and dese 


criptions of the properties to be offered for sale, were 
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tg ie in the listing contract, were 
wf 4 
oe ioe bat. brie hide cia te appellant, and 





A to 4 cee upon the same day appellant signed a mem 
@ndum endorsed upon the back of said listing contract, as 


‘follons: 


®The above described property, having been offered at 
Ublic Auction at the roome of The Chicago Real Estate Board 
on the lith day of November, 1909, and having been struck off 
_ to James Mullenbach the best bidder at said sale, at the price 
) ©f $12,000 upon the terme in the listing contract above set 
“4 forth, said James Mullenbach, the undersigned in consideration 
) thereof has deposited the sum of $1,200 with The Chicago 
Real Estate Board to be held by them in escrow as provided 
in the listing contract above set forth as earnest money on 
@aid bid, and agrees to carry out all the provisions to be 
Carried out by the successful bidder in the foregoing listing 
Q@greement signed by Louisa 8, French on the 22nd day of 
October, 1909," 





Shortly after the sale sf appellee submitted to ap- 
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oe 
 ~pellant's attorney, ur. Mecartney, abstracts of title to the 
north . south halvee of lot 155 and also an opinion of title 
to lot 158 issued by the guaranty department of the Chicago 
Title & meet Cc Accompanying eaid abstracts of title and 
a ark thereof was 4 copy of a recorded docunent enbody~ 
ing the restoration of a piat of the eubdivision in which 
q Lope ‘Premises in question were located. This plat bears date 
32, 1871, and shows Lake avenue of the width of 150 feet 
awe east of lot 156, and also shows a narrow strip of ground 
between the east ine of Lake avenue and the waters of 
“y Michigan, designated as lot 180, Objections were made 
by 1 ‘Mr, Meoartney to the title to both lots 155 and 158, but 
te euch objectione were removed, except such ae were stated, 
“ast i fellows: 
<a reg ses were sold under a special bulletin re- 
MEMMMIRGE:io cchcees aut "shorn to'extend to the water of Lake 
MGinigy Gf 4ha buusivissca, wo, 77 of the cuctrest 
’ ‘ ’ 


not show such ownership, but on the contrary shows a 
eof plat with the lot fine ending with the westerly 
he street, 


te Ps pel to thie it shows that there wae lot 180 
ond the original limite of the etreet, from the 

gs eal it would be necessary to obtain quit claim deeds, 
BES oon Steep had the lot riparian rights as represented 





t the private claime to let 180 would be a sub- 
tial cloud thereon,*® 

In lieu of an abstract of title appellee then pro= 
Gured a title guaranty policy on eaid lots 155 and 156, ex 
G@pt ae to "rights or claims of parties in possession, not 
shown of record and questions of survey", and certain other 
exceptions not here involved, which policy, together with a 
Sufficient warranty deed of the premises, appellant refused 
$0 accept. Notice was thereafter served by appellee upon 
Sppelilant demanding a compliance by the latter with the terms 
of sale, and upon his refusal so to do a subsequent notice was 


served by appellee of her election to declare appellant in 
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| Mae 
q ite Me means of a pier aiintrua ted in the bed of 


c Ps & point immediately north of and adjacent to the 
perth line extended of lot 156, whereby the land so made bee 
and is the property of the state, 

Unquestionably, if appellant was induced to enter 
into the contract of sale in question by the misrepresentations 
' or false representations of appellee or her agents relating 

to material oatters, dn is entitled to rescind the oontragt 
and recover back the earnest money paid by him thereunder, 


The plat and the matter descriptive of the premises 


which appear in the circuiar or bulletin advertising the sale 


* @re to be construed tozether, and when so construed it is 
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of eaid lot, ae eth’ bounded on the — 


cluding or a ae however, from consideration © 


ec cn: in Lake avenue, ae it appears upon the 


At shown ain the circular, said plat, together with the des 


" iptive languaze ewployed in the circular, constitutes an 

un letakable representation by appellee that no privately owned 
land @xisted between the east line of lot 156, as there 
“designated, and the waters of Lake Michigan, 
i Whether or not 

)- verbally represer:e 

Fights was @ question 

“such conflict th: are not prepared to say 


_ the Chancellor lat vn {2 ot satisfied from the evidence that 


Buch alleged representation was made by appellee, is ciearly 
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Were length, as shown by the plat, appears a 


- uy 


ir roe 1 strip of land at oh ted as lot 180, the dimensions of 


a “4 
Rl 


nich Are omitted, extending from 7lst street on the north to 

75th street on the south, and bounded on the east by the waters 
h (of Lake Michigan, 
ie The main controversy in the case, as we view ne re- 
‘ Jates to the actual status of lot 180 and to the rights, if 

any, Of the former owners of said lot. 

It is uncontroverted that for a period of at least 
20 yeare the strip of land designated upon the plat as lot 180, 


between 74th and 75th streets, together with the greater por 


tion of the strip cf land designated as Lake avenue, have 
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| Nedeteouil efforts were made by appellant to pro= 


ure title to the portion of lot 180 lying east of the pre- 


Lees in question and negotiations by appellant to that end 


mere in progress when this controversy arose, 
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The terme of the so-called listing contract having 


been fully complied with by appellee, she is entitled to 


recover the earnest money ceposited by appellant in escrow, 


Unless appellant has shown thut said contract was entered 


into by him upon the faith of the alleged false representations 


by appellee, and the burden of proving the falsity of of such 
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eS 2 3 ese 156 is neceesarily in direct variance 


i aieed existence of lot 180 and is unsupported by 


ative evidence in the record, 


Appellant aleo contends that a deposit on a bid at 


ption sale must in equity be construed as a penalty and 


Sas liquidated damages; that a party seeking to inforce 


Uch penalty must show ac 


tual damazee; that on the record in 


B28 case no damage ie shown, and, therefore, appellee is not 


titled to recover the 
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the bearing, and it ia 
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JOHN D. CASEY, as Administrator 1 
of the estate of FREDERICK F, 
RIECKHOFF, deceased, APPEAL FROM 


Appellant, 
. UPERIOR COURT, 


VSe 
COOK COUNTY. 


CHICAGO RAILWAYS COMPANY and 


CITY OF CHICAGO, 
Appellees. 


MR, JUSTICE BAUME DELIVERED M'HE OPINION OF THE COURT. 
| 


This is a suit by John, Casey, as administrator 


of the Estate of Frederick F, eckhoff, deceased, against 

the Chicago es ompany And the City of Chicago, to 
recover damages for wr nggrti ly causing the death of plain- 
tiff's intestate. At the trial in the Superior Court pere 
emptory instructions were given to the jury at the close 

of plaintiff's evidence, and upon the directed verdict finding 
defendants not guilty, judgment was entered against plaintiff 
in bar of his action and for costs, 

The evidence for the plaintiff tends to show the 
following state of facts: At the time of his death the 
deceased was a teamster in the employ of a wholesale liquor 
establishment, for which he delivered goods to retail customerg 
On and for possibly a monthiprior to June 89, 1909, the def- 
endant railway company, with authority from the defendant City 
of Chicago, was and had been engaged in reconstructing its 
street car tracks on west Twelfth street, During such period 
of reconstruction the old south or east bound track had been 
temporarily removed to the south side of the street iwmediately 
adjoining the curb, where it was placed upon the surface of 
the street, the rails and ties being entirely exposed, withe 


out any filling between the ties. At the time of the occure 


rence in question the two new tracks in the center of the 
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street had been fully completed and surfaced, but the railway 
company had not then used the new north or west bound track, 
and was using the temporary track for east bound cars and the 
new aouth or east bound track for west bound cars, On the 
afternoon of the day above stated, the deceased being accompan- 
ied by his son, aged 13 or 14 years, drove a team of horses 
hitched to a heavy wagon east on the south side of the street 
between the temporary track and the new south track, and 
stopped in front of a saloon, located about the middle of the 
block, for the purpose of delivering a keg of liquor. The 
deceased alighted from the wagon, directed his son to hold the 
lines, and was carrying or rolling the keg across or over the 
temporary track, when a passing west bound car "scratched" 
or "scraped" the whiffletree, and thereby caused the horses 
to become restive, - "kind of scared them"-. Upon noticing 
the actions of the team deceased directed his son to turn the 
horses around on the other or north side of the street. As 
the boy was driving the team around, as directed, they took 
fright at a cloud of dust and some pieces of paper blown by a 
gust of wind and started to run in a southwesterly direction 
toward the temporary track, The deceased then ran into the 
street, and grasped the lines near the horses bits, and thus 
sought to stop them, The horses crowded the deceased upon 
the temporary track, where he had ebout succeeded in stopping 
them, or had gotten them under control, when his foot caught 
in the open space between the ties and was there held fast, 
so that he fell down, The horses becoming frightened by the 
falling of the deceased again started to run, and the deceased 
having extricated himself held on to the lines, until he stun- 
bled against the ties and rails and again fell down and was 
thereby compelled to release his hold on the lines. Before 
the deceased could again arise the wagon ran over him causing 


the injuries which resulted in his death. 
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In the several counts of the declaration plaintiff 
charged the railway company with negligence in constructing 
and maintaining the temporary track with unfilled ties and 
openings between said ties; charged the City with negligence 
in maintaining the street in an unsafe condition and in 
permitting the railway company to construct and maintain 
said temporary track; charged both defendants with negligence 
in maintaining said temporary track and in maintaining the 
street in a dangerous and unsafe condition; charged the 
railway company with negligence in failing to remove the 
temporary track within a reasonable time after the completion 
of the work of track reconstruction; charged the city with 
the like negligence; and charged both defendants with the 
like negligence, 

If any rule of law can be held to be settled in 
this state, it ia that, if there is any evidence in the 
record from which, standing alone, the jury could, without 
acting unreasonably in the eye of the law, find that all the 
material allegations of the declaration had been proven, 
then the case should be submitted to the jury; that in 
passing upon a motion for a peremptory instruction, it is 
not within the province of the trial court to weigh the 
evidence and the question of the preponderance of the evidence 
does not arise; that the question whether the verdict is 
against the manifest weight of the evidence is one to be 
passed upon by the trial court upon motion for new trial, and, 
in the event that such motion is overruled and judgment 
entered, for the Appellate Court upon error assigned, 

Libby, McNeill & Libby v. Cook, 222 T1ll., 3206, 

Where reasonable men acting within the limits pree 

scribed by law might reach different conclusions, or different 


inferences could reasonably be drawn from the admitted or 
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established facts, the questions of negligence, contributory 
negligence and proximate cause are questions of fact for a | 
jury. 

The mere fact that the temporary track was construct- 
ed and laid in a manner usual throughout the city, does not 
absolve the defendant from negligence, csither in permitting 
said track to be maintained in the street an unreasonable 
length of time, or in permitting said track to remain in 
the street and be used for the operation of cars after the 
new permanent tracks were comp#éted and ready for use, 

The unfilled temporary track was placed on the 
surface of the street at a point where persons delivering 
goods from wagons on the south side of the street were neces- 
sarily required to walk upon and over said track and to use 
the portion of the street adjacent to said track as a drive-way 
and in the management and control of their horses, In order 
to charge a person with the consequences of his negligent act, 
it is not necessary that he must have foreseen the precise 
form in which the injury occurred, If, when the injury 
occurs, it appears that it was a natural and probable consee 
quence of his negligence, it is sufficient to warrant a ree 
covery. Again, as to proximate cause, while the negligent 
act or omission must be one of the essential causes producing 
the injury, it need not be the sole cause nor the last or 
nearest cause, If it concurs with the other cause, such 
as an accident or the negligent act of a third person, which 
in combination with it causes the injury, it is sufficient, 
Waschow v. Kelly Coal Co., 245 I1l., 516. 

The fact that the injury complained of was occasioned 
to the deceased while he was attempting to control a fractious 
or frightened team of horses, which were properly on the 
street at a point adjacent to or near the temporary track, 


and who, in so doing, was necessarily required to go upon 
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said track, does not demand a holding that, as a matter of 
law, the defendants cannot be held liable for an injury to 
the deceased occasioned by the unfilled ties of said track, 
upon the ground that such injury was not the natural and 
probable consequence of the acts of the defendants in so 
constructing and maintaining eaid track and in permitting 
the same to be so constructed and maintained, The question 
was one of fact for the jury. 

Appellees insist that the deceased was guilty of 
contributory negligence, as a matter of law, in directing 
his son, a lad of 14 years weighing 80 pounds, to drive 
a heavy team of horses around in the street. If like 
questions were to be determined by trial courts or courts of 
review, as questions of law, trial by jury would be practical- 
ly abolished and destroyed. Whether or not the deceased was 
guilty of contributory negligence, in the respect mentioned 
was undoubtedly a question of fact for the jury. 

Por the error in giving the peremptory instructions 


the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 
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peo Term, 1912, No. 


328 - 13368, 
JCHE POZPAL, 
Apreliee, “APPEAL 
vs. SUPEALOR COURT, 


C. C. HEISEN, OOK CCUNTY, 
Appellant. 





ER. JUSTICE BSAUNE DFLIVERED THE/SOPINION OF THE COURT, 


his is an action on the ase instituted in the 


Superior Court by appellee amaine? the aprellant, ¢. ¢. 








Heisen, and the Federal Steel Fixture Company, to recover 
damages for personal injuries. / The suit wae dismissed as 
to the Federal ee) Fixture Sompany and proseeded to trial 
by jury agsinat th appelistt, which trisl resulted in a 
verdict and judgment aot appellant for $3,500. 


The deéeciaration centainn three ccunts and «en ade 





giticnal count. The firat count, omitting the charges of 
negligence by the defendant, Feceral Steel Fixture Company, 
charges, in substance, that appellant was the owner and had 
eertrol of a certein building and of a certsin elevator used 
4 fer the surriage of freight and sserengers to and from the 
several ficora of asid bellding by the tenanta cf arcpeilant 
im common; that the deferciant, Federal Stee] Fixture Company, 
was one of the tenants of erreliant in esid building, and 
: had the rizht in common ~ith other tenants to usé@ exia elevator 
for the purpese ef transporting merchandise and servants 9 
and from the different fioors; tast appelles vas in thes 
employ of said defendant fixture company, &S a Shamon servant 
for hire and #xaea under the contre] ar) dirsstion of a general 


foreman of said defendant; that «hile so employed, it >ecane 


necessary for appellee in the performanee of hia dutiea to use 
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Said elevator or elevator shaft in the business of ssid cefene 
dant; that it became and wae the duty of appeliand to furnish 
and maintain 6 reasonably eafe door or doors in eanid elevator 
shaft sith eppliences attached thereto on the second floor of 
Said building, so test the Same could he safely closed or 
opened <ithout risk or injury to a persen *he had ocovasion 
¢0 rightfully ure it; that appellant not regarding its duty 
in thet behalf, negliscently furnished and maintained certain 
| automatic sliding iren doors, vith aopliancea thereto, on 
Seid second floor in said elevator shaft in an unsafe, de- 
fective and dangerous gondition, #0 that by reaacn tiercof 
any person #ho might, in the due course of business, attenpt 
to open or close said door or doors while said elevator was 
being run and cperated, wae liable to be ceught and injured; 
that appellee, shile in the exercise of due care in — pure 
guance to the direction of a foreman of ths defendant fixture 
company, us atterpting to open anid sliding iron Goora, for 
the purpose of receiving orders sand directions through @aaid 
@levator shaft from the floor below, in and soout the buaie 
nesa of sxid defendant fixture company, the same for vant of 
repair sri gwafe cordition stuck and became inmovabie, and 
while appellee was ettempting ta open the aame without fauit 
on hie pert end sithout netiee or wserning thet @aid elevator 
was then sai there being operited, wes struck upen the heed 
and péermanentiy injures. 

The second count cherges @ duty on the part of 
appellant to empley a competent, experienced and careful 
fervent to ererate eaid <clayvater for the safety cof tenants anc 
their servanta sho had cecasion +a richt*ully uac it, ana 4 
bresch of seid duty, shereby appellee wae injured. ThE 
third count charges that appellant kept snd waintained the 
automatic sliding decors vith tae xprurtenanses thereto of 


21d @levator ehaft in an unsafe oendition, contrary to the 
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statute, 

Tie additional count chergea a failure on the part 
of appellant to comply with the provisions of aa ordinance of 
the City of Chicago relative tc the ssintenance of automstic 
geors on freight elevators, 

The evidence tenia te establish the following facts: 
Appellant was the owner of a five story building, the first 
flocr and 2 pertion of the second floor of which waa leaned 
by him to the Federal Steel Fixture Comrany, hereinafter 
called the fixture company. Tre first floor “as used by 
the fixture comzany for sutting and preparing material fer 
ateel lockera and the sesend floor sas used by it 28 an assem 
bling room where the various parts of the leckers sere aseambled 
and where the lockers sere prerered for shipment. In the 
west end of the building arpellant wsaintained and operated a 
freight and passenger elevator for the use in common of the 
tenanta in the buildings. The elevater shaft eis enclosed 
upon three sides «ith brick walis, ths one side which afforded 
access to the sewers] fleore being pretected hy serrugeted 
iron dcora, thich were constructed to open and cliese autonatije 
cally at a point sidweay between the ceiling ani the *lser by 
being raised or loversd, Tris elevater was the oniy ceans 
of acceas aveiluble to the emrloyes of the fixture company 
betseen the firet and secend flocr, the satairesy petween eaid 
fleers, where it opened upon the secend fleor, being in a por= 
tion of said flecor cecupisd by enether tenant. ehen the 
deers of the elevator vere fully orened, the spening was 7 feet 
high and 5 feet wide. Each of the accra were, therefore, 
approximately 33 fset high and 5 feet wide, The elevator 
waa operated by ateam power and #48 nade to aacermi by ruiling 
& Guble on the risht side and te descend by rulling a cubie on 
the left side, said cubles being lccated within the elevator. 
There wae no signal button er other device leested at the 


elevator shaft upon the second floor, “hereby the operator in 
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charge of the elevator might be notified that the elevator 

eas reguired te be atorped for service at thet floor, ani the 
only means cemmonly adopted for that purpose wae by calling 

te the operator or by rapping or kicking on the corrugated 
iron dcers, No Randle or cther mean® van previded for open 
ing or closing the doer from the outeide of the elevator. 
Sometime prior to the socident in question the lower of the 
two elavetor doors had been out of repair. Ths door and alse 
the gzreoves in which it operated at the sides were warped and 
bent, and the chains within the elevator, and whereby the soors 
were intended tc he raised or lowered, had breken apart snd 
were repaired by being fastened tosether with wires, Oving 
to the condition of the lower door ani ite connections, a2 
deazcribed, an attempt to cpen the doors, when fully cisred, 
either from xithin or without the elevator, was attended 
with considerable difficulty, and, therefore, the orerator 

f the elevator usvally oniy partially closed ths doora, 
leaving an open space of 6 or @ inches between them, ac that 
when occasion required, they might be wore readily copenea by 
afferding the orerator an opportunity te grasp hold of or 
stand upon the top ef the jover door ari push it corn. ven 
shen the ioora were thus eartially open, the lower aeor 

shen attempted to be puehed down would bind aft either end ane 
upon the application of rreater pressure would go down awidenly 
and without resiatance severs] inches, end *hen succenly bind 
again and etiak fast until etill greater presaure caa epolied 
upon if, Then, in the ordinary courte of businese, it became 
necessary for an employe of the fixture company on one floor 
to coonunicate with an emcloye en the other fioer, the sethod 


cormenly adorted was for the enrloye on one fleor te go te the 


who, in reeponse tc the aizgnal, vould so to the elevator 
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Shaft, and there receive the message or carry on the conversae 
tion. Whether the elevator doors on the first floor were 
ordinarily kept open or closed doee not Giearly appear, but 
aa the doors en the escond floor sere ordinsarily kept cpen 
6 or 8 inches ana aa the elevator ehaft waa commonly used 
68 & convenient and efficient means cf communication in tie 
manner stated, it ia fairly inferable from the evidence that 
_ the doora on the firat floor were ordinarily kept open 4 
aufficient distance te afford an orrertunity for such method 
of coveunicaticn. On Oatober 2, 1909, sppellee was employed 
by the fixture company in erecting lockers on the second 
floor. At sbout 4:45 o'clock in the afternoon as appeli¢s 
wae about to have hia asily tixe check appreved by the forge 
man of the fixture cowpeany on the second floor, a call from 


the firat fleor #as heard at the elevator shaft on the second 





floor. The foreman told appellee to go and see what was 


oie 


wanted and in reapense to such direction aprellee sent to the 
elevator shaft where he found the doors open the usual iistance 
of 6&6 or & inches, For the purporee sither of enabling him 

to better hear the communication, cr of plecing himeeif in a 
position where he could lock inte and down the alevetor ana 


gee the peraon on the firat floor, s:peilee grasped the top 


of the lower door *ith ais Asnds and attempted to push it 


doFn. In response to his effert the doer slid down a few 
inches tc a roint where it became bound, shereupon he applied 


greater foree and the ijcor then slid down a fes inchea further 
ao Suddenly and repidly thet his bedy ese throen forward and 
down upon the doer, and hie head was projected into the 
@ieyater sheft, At that instant the sievator, “hich #as 
descending in the snaft, struck appellee on the beck of tha 


head and caused the injuries compicined ef, Triogr to the 


eceasion in question appellee had never sttemrted to open 
Or Close the elevator icors, er cone te the alevutor shaft 


So. “2a 


























“i are ; 
acarernd str’ nO ‘ertbe 49 Seezen add évildtet® ar "ak ‘ 

oven TOOT se4tT SA? no’ exd0b" xotavels of? aedteat oi okt 

tas create uixsere tog goal bewote 10° 090 240% 

ReGe Icort vitreniny siee Took haope od? ho e009 
- bers yinowmed sox starts rotevels out an nhl somsat 8 x¢ 
Se aut nt at ttnoknmene te an Res tnaterre bers tae nowso8' a 
fait saaebive dad wort efderersr etarsy et 2 boas x 
7 


5 
2 


& nego diex vitrintbas araw s00f% teat? ont om 

odie Aowe 207 eT ixaMagyo Hn brstte oF connsant # 
‘boyotqee cow pat foage SORT (2 redeted ao”! Lnottas 

| -beoone at a enedout gattaors at qaLta0” oxirtxl? 

elisa. ae socavertn wd? mt #oofeto Obed svode ‘het 

aotot ont ei nevestan foadd eai? yltab ‘enk saved oF bianco: 

(mov? fine » yxoeL? bnovee oad 0 eanguoe batdxEE te 

braved Sa? no Pade 4OPevelo od? te bree wew t00 lt 

Sia Seite gar ens oR ot wettoeii bier aanoxo®, oat 

oa? of Suse eel isa noteoor tt sove of oenoqeos ak bas ‘i, 

coulis} 6 testi nde rneqe ero0h ea? bingo? ed” order sede ’ 

aif gaitéare Yo <ed?is sseate, sit 6T tenon _. 

; a at tieemid aticeiq Ye 36 ,nottwoinuanod” ea} ned % ‘3 

| brs sotewale aff avet dae ofat fool binee’ od stone ne 

Scent on? beqacrs sal isras erool? sexit eat ao noaxsg o 

. ‘tY dawy 0? betcostse fen ehend OEM Aste root 20H0r 6a 

set © eo bELe tOOb Oxy PxOTte eid of senoqney 4 i 

 « betiqge on e019 4 sh , bared anno tt ante $4 0% wan" 
xedtaw? oben? #52 9 aoe BEIs mad? soot! aft bn eote 

bite brews? went! new vied afd teat etbiqer bee yf 

ea? Ofnt betoetony Sex besa ola baa’ xeod wad i 


“Tes 
; 
4 ; 
‘ ey 
gag 
" 


o 
ad 3 


i aa | ass, 4 


= ie 


nang 


P Siw Hold yrosavels Ons taadaiet aad va. 
4 ont Yo dou wd? ao ebfledre House a teite” oltd at! 
on ott oO? ttt?  i%o betiniquoe salient ad omteden 


neyo co? bad ised’ ‘oven ‘tea * eét teagh’ ao anion 
ftede totervefs ef? of onog xO | , 


-~ § = 
for the purpose of responding te @ call by anyone from the 
first floor, or cf calling to anyone upon that floor, 

Appellee had given ne signal te the operator of the 
élevater to atop the elevator at the second floor and there 
was no custom requiring the operator te stop the slevatoer 
at the second floor sithout a signed. The operator had no 
knowledge or meane of knowledge tant at the time in question 
appellee waa in a place of danger and no duty sia laposed 
upon the operator to aacertain whether or not some person 
wight be in the elevator shaft beneath the descending elevator. 
The elevator #38 descending noiselessly an’ sprpeliee had ro 
knowledge that it was in fact descending. 

In the view we are constrained to take of the case, 
it will only be necesaary te consider and determine one of the 
numerous questions raised by appellant upen the resord. 

It ia settled law thet s landlord «hoe rents different 
parte of his building to various tenants, reserving the 
€levatcrs, halls, atairways and ather approaches for the cope 
mon use of his tenants, ia unier an implied Guty to use reuson- 
able ecsre tc keep auch inatrumentalities and piacea in @ 
ressonably eafe cendition, and is lisbie fer injuriea to 
persone lawfully using auch inetrumentalitier ani placea, 
resuiting from a failure to perform tiet aunty. Shoringer Ss. 


ve Bann, 219 Tll., 245; Muelier v. Shelp 





In the ease at har appellant wee under an imrilied 
duty to exercise reasszonsble sare to .eep and eaintain the 
elevator in his building in 2 reascnably asfe sormiition, and 
to exercise rexsenshle ears to operate the elevator in a 
reasonably safe manner. 
If at the time he was injured arpelies eas rirhte 
fully engaged in and about the elevator or the ¢levater ahaft 


in the serformance of a service, or in « caracity with respect 
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te which apreilant owed to him the duty to exercise reasanable 
Care to keep anc maintsin the elevator deors in a reasonsbly 
safe condition, se should not hesitate te hold, under the evie 
dence, that appellant had fcilod to diacharge euch duty, but 
we cannot #6 hold upon this reeord. 
The prinecipis that «here there in no legal duty to 


exercise care there can be no actionable nezliscence, sae 


q fully recognized by appellee in hia declaration, wherein it 


is alleged that it war the duty of appellent ts furnieh and 
Kaintein a reasonably safe door in the eleyater shaft with 
apPrliances attached thereto on the second fleor of asid build 


ing, 20 that the same could be eafely closed or crened vithout 


risk or injury to any person sho had cecasion to rightfully 
use it. 


In NeAndrews v. ©. 1. 8, & Fe. Ry. Co., 222 Til., 
B33, it ia eaids 


"A person may be eng of a neg rligent of recklis 389 aet 
ana still not be liable for acticnsble neslircence. Liability 
oniy followa a negligent ped reckleas act when the ere 
guiity of the set owes te the party injured some auty *hich 
is violated by the commission of ths segligent or ré 
act. Thompson on Serligence (vol. 1, ssc. 3,) anys 
there is no legal duty to exercise care there gan 5 
actionable neclisence. Trerefore, it is reasoned 
Piaintiff who grounds his setien uren the neslige: ¢ 
defendant must ehow not only thst the conduct of the defend: 
wae 2 violation of some duty 









was negligent, but 2ls0 that it » 
which the defendant owed to hin.' Ang in Rishop on fone 
Contract Law (rar. 446) it in said: 'To sustain en actie 
for negligence the plaintiff mast have suffered & lezal 
injury “whereof he is entitled to oourlain. Tnerefora, 
hosever creat the defendant's negligence, if it *a8 committed 
without visisting any uty which he ored, either direetiy to 
the gcleintiff or to the public, in a nat te 

ir 


ter xhereef ne aad 
€ 


€ z 
the right to avail himesel?f,*****there is ncthing which the 


is# vill redress,'* 


In Chicago DU. T. Sco. ve. Giese, 229 Ill., 2&0, the 


rule ia stated thus: 





*The first requisite in estebiishing segligence is ta 
show the existence <f sone dnty and its violation. ‘Sexligence 
sonainte in the violation of 2 duty owing by the party 
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inflieting the injury to the person injured. Back of every 
instance of negligence muat he found a duty te the individual 
complaining, an observance of which would have avoided the 
injury. To atate the principle in other lsnguage, in every 
ease involving actionable nexligence there must exiet three 
essential elements: Firat, the exiatence cf a duty on the 
part of the pearson charged, to protect the compisining party 
from the injury received; secend, » fsxilure te perform that 
duty; ané third, an injury resulting frou euch failure. “hen 
theae clementa coneur they unitedly constitute actionable 
negligence, and the absence cf any of these elenents reniere 
the pleading bad or the evidenee ineufficient, aa the case 
may be. (2 Cocley on Torte, - 3d ed. - p. 1411, and cases 
cited.)* 

There ia not a acintills of evidence tending to 
show that in attempting to open the elevator doors st the 
eecond fleor for the purpose cf communicating by means cf the 
elevator shaft with a pereon upon the firat floor, apreliee 
was eecting in the sroper disecharse of any duty, with respect 
to which aprellant owed him a reciprocal duty to exercise 
reasonable care to keep and mointain aaid elevator deers in 
& reseonably anfe conditicn. It is uncontroverted that the 
mechsanisn shereby the elevator deere were opened anc cloaed 
was loested sithin the elevator ehsaft, end waa under the cone 
trol cf the elevater ererator, whe, slione, saa charged vith 
the duty of opening and cliesing said dcers., In atterrting 
to open the doers of the elevstor aprelice was acting wholly 
eithout the scope of his empiocymert, and as en intermeddler, 
to whom acpellant oved no duty eave that of met sillfulily 
inivring his. 


If the duty had devolved uren spreliee to open the 


My 


doore, and while attespting te s0 #¢ for the purpoeé o 
Signelling the operator to stop the elevator, or for the eure 
pose of hoarding the elevator, or for sny other isgitinate pus 
pose, and he had been injured by reason of the unsafe anc 


defective condition of the ¢oora, a #holiy Jifferent auestion 


would be presented, 
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The judgment ie reversed with a finding of fet to 
be incorporated in the judgment of this court. 


REVERSED PITH PINDING 
OF Fact. 


PIPING CF FACT: 
Ye find thst the injury to appellee complained of 
in thie case was not cecasioned by the failure of appeiljant 


to perform any duty shich he owed to appellee. 
















630+) 0 
aad fost Yo patbatt 2 dite » adenies ot tasandurt , est sik 


“wit obdaso i 108 4 
qf Sale! 


- xe ¥ a 4 5 i ad z = ” abhi Naan 
> yt? . + 44 we # } TOS ye ee Pome ie 
ag sitll en: 64. 2677 SCrese pee ony ge 


af: Fuse, 9 


a ee 





sete aig ow a ee 
thettegye YO sulle? aft ya manisases? anos eno otus 
vootiowe ot hewo od dolde ysub yas o ps 

agement wicanteg Fu ahi taebwien aialiamnate “il 


Gt = ke fe a musegie ee BT Eo, = 
a i] @ 


rs Sees WS elles eee. AR eat 1S ea BOR 


a ® 





Seeinwte 4% t 469 id Peak. wires « Adie “Rage 


, 
™ | i? 
3 4 
s 
“-y §xacos > wee ‘ 
Es r ae ae o~- 
; ~ 
a = am - aP. J 


-F e.. vehk123 i ol ‘gat? 


‘i eee rink eal 


JOHN KB. CARLSON, 
Appellant, - APPRAL FROK 


SUPERIOR COURT, 






¥S. 


VALTER J. HASSIS et ai., 
Appellees, 


COOK COURTY. 


he. JUSTICE BAUME DELIVERED THE CPINICN CF THE COURT. 


\ This is an appeal from 4 decree of the Superior 


‘ 
Court digscissing aprell nt'a bill for want of equity. 


: The bill alléges that prior to November il, 1910, 
3 f 


veo 


ih 


appellant, John ¥. Carlson, was the owner of twenty-eicht 
shares in the North/ Side Sack and Door Company, &® corporation, 
having sn thorized and paid up capital of #6,000; that 
about Karch J,-1920, the other thirty-t7o shares of stock of 
@aid company were purchased by appelieea, *alter J. Hassis 
and Julius FE. Levine, aixteen shares by each; thet at the 


annual stockholders’ exseting, held Esrch 1, 1510, appeiiant 





and spreliees vere eleeted dirsctors, end at s directors’ 
meeting following, Haseis was elected presiacent, Corison vicee 
Preaidgent ani Levine secretary ani treasurer, that it #*as 


understood by arrelisces that appellant was net to tske any 


Zi 


active part in the coniuet of the bueinees, but that arpeilees, 
in consideration of their salaries, sheuld devote tasir 

entire time te the business; that appellant has taken ne 
active part in the businesa, but the same haa since been 
actively carried on by appellees; that practically the entire 
business of the company in done between Korch Jat sng Soverber 
1Sth in each year; that from Parch to Kowember, 1519, but 
one directors’ meeting was neld, at which seceting nc report 


of the condition of the business “as made. The bill furtser 


alleges that for several years rrior te the purchase of stock 


te 
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by appellees the profits of the buainezs had been areal] and 
no dividends hed been paid; that upon a reorganization of 
the company the stockholdera had paid in 24,000 over the 
‘par vaiue of the stook, including certain serchandise valued 
at $3,000; that the booke of account of the company were 
eentinucusiy in charge of Hassis who remeined in the office 
and managed all the financial affaira of the company; that 
Levine devoted all his time to selling goods away from the 
office; that on or about November 1, 1910, Hassis desiring 
te purchase appellant's atock offered te pay him 34,500 there- 
for; thst arpellant asked him what the profita of the business 
had been for 1910, ani told him thut the price of the stack 
would depend upon what the profita had been; that Hacsis 
replied the profite had been from 71,306 to €4,000; thet 
apreilant then told Nussie that the money previously invested 
by sp @llant, tovether «ith his proportionate share of the 
profits for 1910, amounted to wore than £4,500, and he there 


upon declined the effer; that «= few dave thereafter hazsis 





offered te ray #5, 000 for appellant's stock, of which £3,000 
wag to be in cash ani 22,000 in notes, shich Hasais then exe 
hibited to aprellant; that appeliant cid wot then aceept eaid 
effer, but asked for time to lock up the creait of the persons 
whe endorsed anid notes; thet on fcvenber 1], 1210, «hen beth 
appellees came to are sppeilant about the purchase of hie 
stock, appellant stated to Hacsie that he relied ¢n kis for 
a correct staterxent of the orofits for 1610, and efain es#kea 
BRassis what said profite had been, te vhick insuiry Hassia 

? 4 
replied thet the ¢rofite were from £1,800 te £2,005; thet 
Levine heard axid rerresentations, hut esid nething; thet 
relying upen said representations appellant scold and delivered 
his said shsres to aprellees for $5,500; that one ehare of 


aid stock was retained on the beeke ef the ecempany in the 
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nane of appellant, who at the request of Levine consented 
to remain aa «a director; that on Jamicry 15, 1911, apreilant 
received a notice of a directors’ meeting to be held on the 
day follewing, which notice etated the purpose of the meeting 
to be to declare a dividend; that on arpreliant's inquiry 
Levine tcld him the rrofite for 1910 were ever $12,000, and 
that it wea proposed to declare a dividend of $5,000; that 
immediately thereafter appellant notified appelleesin writing 
that the «lieved sale of his stock to them wae procured by 
fraud and waa void and tendered each of them $2,500 with inte 
€rest and dewanded the return of said stock, which tender and 
demand wae refused; that the prefite for 1910 of over 312,000, 
were substantially «211 earned prior to November Ist of that 
year; that the said representations were false andi fraudulent, 
were 80 known to he by arrellees and were wade vith the ine 
tention of inducing arpellant te aet thereon; 

The bill prays that the purchage of eaid sheree of 
stock be set aside; that arrellees be recuires te return asié 


Shares ts zppeilant end to account te sarrellant for tae 





Sividends received thereon, 

In their severe] anexere te the bill arpelleee deny 
that preetically 211 the bucinees ef the company wer done bee 
tgeen March ist and Sovyenber 15th of esch year; <eny thet 
aby agreement wae pace to take sn inventory in September and 
@llege thet the inventory wae taken st the ususl tise; deny 
that aprellant etated te Haseia that the price st which appel- 
dant would Seil bia steck would depend upon tHe profits for 
i91G, or thst Haesis atated to arrellant that the prefitea had 
been from $1,860 to 22,006, or that appellant stated that 
he relied upon Haeasia for 2 serreet staterent of the crofita, 
Or that appsllant waa inmiueed to ael)] hia stock by any informe 


ation aa to profits, or that srofite amcunting to 212,000 were 
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substantiaily earned prior to November 1, 1910; deny that 
Hasaie wade any representations whatever aa to profits, or 
that he knew at the time of the negotiations what the profits 
were; deny thet Levine heard Hasria wake any representations 
as to profita; allege that earpelliant hed same opportunity ae 
appellees of ascertaining what the profitea were, and that 
eppellant ware fuily cognizant of the condition of the buainsas 
and that aa vice-president and director, appeliant had access 
te the bcoks of aceount of the company. 

Upon genersi replications being filed te eid anewers 
the cause was heard by the chancellor. 

The evidence bearing upon the main isaus ef fact 
in the case, namely, whether or not the alieaged false repra= 
sentationa relative te the profits of the buainesas for the 
year 1916 sere made by Hasaia andi sere concurred in and adopted 
by Levine, is irresoncilably confiicting. 

The evidence discloses that subsecuent to karch 1, 
1810, the active sanagerent ef the business wae entrusted te 
arpeliees *he acquired their stcek in the company several 
years after appellant beesme 4a atockholcger; that during the 
time arreliees were sctively conducting the husinens, there 
were frequent dissensicns betesen them, ericsing ent ef the 
Gherge by sach that the other #a2 nat esufficientiy active in 
precuring businesa; thst several directors' meetings vere 
held ts consider such charges and counter chargea, at ehich 
meetinge appellant, contrary to the statenent in hia bili, 
#ae present, ani sought te bring sbout = reconciliation bee 
tween arpellees; that an the relation betveen appeliess 
continued scneskat strained, Hxssie cceneluded to atteart to 
procure 4 controlling interest in the company by purchesing 


the stock cyned by apreliant; that after some preceding 
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negotiations between “il the parties, wheréin, at the teqe 
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of Levine, it was agreed that he should be given an opportunity 
te purchase cne-haif of appellant's holdinge, appellant on 
Nevember 1], 1910, 2014 and transferred fourteen shares each 
to Hassis and Levine for $5,000; that appellant waa there- 
after retained ae a nominal director of the company; that 
after an inventory ae taken on December 31, 1910, tha books 

of the company cisclosed that the profits of the business 

for 1910 smounted to *11,684.84; that appellant was notified 
ef a directors’ meeting to be held on January 17, 1911, for 

the purrose of deciaritg a dividend; that on the asne day 
appellant actified appellees of his purpose te set aside the 
@ale of his stock and tendered to appellees the purchase 

price therefor with interest, 

Appellant teatified that shen Haesia firat acproached 

him on November 3, 1910, for the curpose of resotiating for 


the purchage of hie stock, Hassis inquired if appellant sould 





@ell fer £4,500, #2,500 to be psid in cash and $2,066 in notes; 
é that he asked Hassis hos such meney hai been reade since Hareh 
ist, 1910, and that Hassis replied, £1,200 to ©2,006; thet 
he then told Hassia he would not sel] for $4,500, but did net 
teil Hasais that As would sell for $5,060; that twe or three 
@ays folloeing Hassia offered him $5,000, and oxme orenared 
te ray $3,900 in eagh and 22,600 in notes; that ne told 
Haasia be eonld ascert the offer relying on the troth of the 
etatewent that the rrofita of the buaineas were from 71,800 
to 25,000; that Levine saa present ani heard Basvia make 
said satatarent. 

Charlea ®. Carlaon, 4 nephew of arppeilant, testified 
that he waa present during a portion of sn intervies beteeen 
appellant and apre@lieea; thet in reaponee to sppellsantte 
Statement thet he wae surprised they had rade no wore nonev 
then $1,800 or $2,006, Haesis aaid, "Yea, competition ia keen. 


¥e have to figure very sloee,. I am keesing tab and it ia 
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figured down fine.* He further teatified tast appellant 
said he sould v#e1l] the stock on the bnake of Hassis! atate- 
ment ae te profits. 

Sex. Schaller, a witnesa called by appellant, testi- 
fied that Hassis arplied to him to endorse a note for $1,060, 
and that in response te hia inquiry what he wanted it for, 
Hassis8 said he did not likes to tell, but he had a chance to 
make #3,000 or 74,000, 7 

Appellees testified that when they purchased their 
stook in Norch, 1910, appellant told them that «henever they 
desired to purchase his eteck they could have it for $4,290, 
plus 64% interest, and that hie subsequent satbine price of 
$5,000, was arrived at upon that basie; that et the tine the 
neg@étiationa for the purchase of appellee's stock were pend= 
ing, no inventory of the property of the company had been 
taken and they had ne definite informetion as to the proefite 
of the business for the vear, 1710; that 6 sensidersble 
valume of businese was done betseen the date sf the sale, 
fevember 11, 1916, and the taking of the inventory, sa of 
December 31, 19160; that they made no ststezent to appeliant 
régerding the ascunt of the profits of the business, as testie 


informed by them from time 
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fied ts by Khim; that appre 
to time during the year, 82 to the volume ef business tha 
wae being done by the tomsany. 

The evidence tenda to ahoxe that it was practically 
impossible ts determine the srofits cf the business until an 
inventory wae taken, and that aprellees ac informed srpeilant. 

Taere are geversl discrepencies, ineonsistencies 
and gontradictions in the testisony ef sone of the witner768 
@alled by arrellant,=shich tend to discredit their teetizony. 
fhile the reasonable limite of an orinien of thie court pree 
Giude a detailed analysia of the testimony of the severed 


witnesses, we are fully persuaded, after a careful consicerse 
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tion of the evidence, that the finding of the chancellor, who 
gaye the vitnesses and heard them teatify, is not ageinst the 
manifest weight of the avidence,. In this etate of the record 
we sre required to confirm euch finding. Ogden v. Stevens, 
241 I11., 556. 

Appellees sustained ne such fiduciary relation to 
appellant as cant upon them the burden of establiehing tie 


propriety and fsirneas of the transaction. Heoker v. Fid- 





land Steel Co., 215 Tll., 444; Bawden v. Taylor, 3254 113., 
4B4,. 





For the purpose ef discrediting the testimony of 
appellee, Levine, appellant offered in evidence Levine's peti-+ 
tion for his discharge in bankruptey, the repert of the 
referee refusing auch diseherges, andi a transcript of his 
teatinony on the hearing eof objections to such ciecharce. 
Tigae preeeedinga in bankruptey were hol long prior te the 
traneaction in controversy an! hed no ralation to any proper 
subject of inquiry in the ease. The proferred evidence was 
properly excluded, 

There in no reversibic error in the recerd and tre 


deereée ia affirmed. 
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APPEAL FROWN 


AMERICAN KUSICIANS UNION OF 
NORTH AMERICA, 
Appellant, 


ve. 
CHICAGC FEDERATION OF MUSICIANS 


LOCAL Ko. 10, A. F. of M. et alj, 
ieee: | 


CIRONIT COURT, 
COOK COUNTY. 


; 
ER, JUSTICE RAUKE DELIVARED THE OPINION OF THE connt, 
j 


On July 18, 1906, tron an appropriate bill filed 
“J 
in the Circuit Court by the American ¥usicisns Union of 
North Awerica (hereinafter called the Union), and certain 
5 rf ; 

ef its officers andi members, against the Chicago Feseration 
of Musicians, Local Yo. do, Auerican Federation of Musicians, 
(hereinafter called the Federation) ana Joseph F. Tinkler, 
and certein other officers and members of gaid Federetion, 
the chancellor, after a hearing upon the issues formed, 
entered s decree restraining said defendants from interfering 
with Abndering or chsatructing the members of complainant 
organization or either of any of them by threatening or 
suggesting the opposition ef organized isber vwnions or their 
members in such a manner ag tends er ae is calculated to 
cause any auch erployers or sculd-he employers te feor or 
believe that trouble would be caused such employers or 
would-be employers by ssid defendant corrcration, its officers 
Or memhers, or by other unions affiliated ith the Feceration 
of Labor or their memhera; end fror interfering vith, hindering 
or obstructing the memhers of comrplainsnt organization or 
any or either of ther in ohtaining or retsining employnent 
28 musicians by representing and proclaining to exp loyers 


or prospective emrleyers that memhere of compleinent organi- 


zation are non-union men, in such a menner as is calculated 


a, ee. — et oe 
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or will cause such employera or prospective employers to fear 
the oppesition of defendants or any or either of them, or 
organized labor or any of ite branches, or individuals or 
representatives of voluntary or incorporated asrociations, 

On Cctober 13, 1906, said Federation, together with aaid 
Winkler and one B. C. Dillon, were, upon the petition of the 
Union, and after a hearing, adjudged guilty of contempt for 

a violation of said injunction end were punished accordingly. 
Again, on Auguet 9, 1910, upon a like petition and hearing said 
Federation and said Yinkler, were adjudged cuilty of and 


punished for a like contempt. 





verified 
On October 4, 1911, the aaid Union filed its/peti- 


tion, wherein it charged, in subetance, 30 far as is here 
pertinent, that since the entry of the decree hereinabove 
referred to, the sxid Federation and Joseph F. Yinkler, their 
associaten and co-conspiratora have been hindering, obstructe 
ing and interfering with the »etitioner und ita associates in 
the performance of their duties, as musicians; that the said 
Winkler, president of said Fecierstion,hase with other persens 
attempted to compel and induce bv thrests and intimidation 
and persuasion the employera of petitioner and ita associates 
to refuse and feil to retain petitioner and ite associates or 
any or either of them in their employ ss musiciane and that 
Said Winkler has been and ia now preventing and attenpting 

to prevent persons by threats anc intimidation from employing 
petitioner or any of ite acscciatesr who are members of natie 
tioner'a organization, ani thet said Federation ani anid 
Winkler and their associateS ani confederates are now come 
bining and conapiring to restrain and prevent persons ene 
ploying petitioner or its fellow aseociates from ao dceing, 
and that said Federation and asid Finkier and their associates 


and co-conepiratora are conducting themecivea in such a 
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wonner as to intimidate and frighten the employers of your 
petitioner and ite aasociates; that on August 19, 1511, the 
Cort Theatre Company, a corporation of which John Cort ia 
president, H. H. Frazee ia vice-president and U. J. Herrmann 
ie secretary and manager, controlling the Cort Theatre in 
the City of Chicago, opened said theatre to the public for the 
season and presented a play entitled "An Every Day Man," 
which said play was given under the direction and ranagement 
of the firm of Frazee & Lederer, a partnership composed cf 
HR. H. Frazee and George ¥. Lederer; that said H. H. Frazee 
is the vice-president of ssid Cort Theatre Company and slse 
@ member of said firm of Frazee & Lederer; thet prior to the 
opening of said Cort Theatre on August 19, 1911, negotiations 
for the placing of an orchestra in said Cort Theatre had been 
carried on between waid Herrman, aa mensger of aaid Cort 
Theatre Company and aaid *inkler and said Federation, but 
that coving to certain unreasonable demands regarding the num 
ber of men to compose the orchestra at saaid theatre made by 
said Winkler and ssid federation, said theatre company had 
refused to comply #ith eaid demands of aaid “inkler and 
said federation and had therefore refused to install] in said 
Cort Theatre an orchestra comrosed of federation menbers; 
thet on August 21, 191], the exaid Herrmann on benalf of said 
Cort Theatre Company, entered into a cantract with Charles 
Guinn, who is « nember of the Union, the petitioner herein, 
wherein said Quinn agreed to furnish at u certein stipulated 
price an orchestra composed of hiwaslif as leader ani six other 
musicians, all of which said musiciane together sith the said 
Quinn were and are membera in food standing of retitioner's 
Organization, te furnish wusic for the plays and serformunces 
te be presented at said Cort Theatre; that the seid Quinn 
end his said oreheatra conmenced playing at said Cort Theatre 


on August 21, 1911, and provided music for said piay. 
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The petition further charges that the businees of 
said firm of Frazee & Lederer is to provide companies pre- 
senting musical and other plays throughout the country, «and 
at present there are five companies presenting plays entitled 
*"Yadam Sherry" and one company presenting a play entitled 
"Jumping Jupiter" in different cities throughout the country; 
that there ia also in the City of Chicago a theatre known aa 
the Tllinois Theatre, which has been closed during the 
Summer and was about to open for business on Sertersber 16, 1911, 
presenting a play entitled, "The Ladies Lion", which waa a 
musical show produced under the management of the aaid firm 
ef Frazee & Lederer; that said Tllinois Theatre managewent 
had entered into a contract with aaid Federation to furnish 
an orchestra at asid Tllinois Theatre for the season conmence 
ing on the opening night of September 18th, 1911; that within 
& few days prior thereto, the seid Finkler wrongfully, malicious- 
ly and unlawfully, without justifiable cause and aceinst the 
injunction of seid court attem ted to interfere with and 
Obetruct the said members of petitioner's organization in 
their exployment at aaid theatre by ateting that uniesa Frazee 
installed a federation orchestra at the Cort Theatre, the 
federation orchestra under contract at the Tllineis Theatre 
would not play for the opening of the Tllincis Theatre on 
September 16, 1911, and further that unless seid federation 
orchestra sas inateolled «t said Cort Theatre tiat the orchese 
tras playing in ai] cities where the "Kedam Sherry" ana "Juupe 
ing Jupiter® showe then being steged under the direction cf 
Gaid Frazee & Lederer, were being presented, sould be called 
out and not pernitted to play; that afterwards on Septenber 
15, 1911, the said Frazee, one of the emplovers cf aaid 
Charlea Quinn and his orchestra, members of petitioner's 


Organization, sfter learning of the shove deseribed tirests 


wade by auid Finkler to the aaid reoresentative of aaid 



































bile he a 2 en” 
| i ‘ Be sevateud ost todd. Sense, tedenu tenet 48 105: 96F ng 1 
hs +919 Selasgmeo ediverg of ol xetebod.4. coseTt, t0.mg2? : - 
. bate een ecne: edt Ivodgvords- aysla 59879. bas, fooleug ae nop 
- Rekditer wyela aaitnoessg, eeinequoo. evit, ors. otedt 1 tate 
beisitas yelq # paltnorong. yanqnoo enc bas. * me bake 
: -é¥ttanos odt tyodguerd? esi¢lo desteitio at. reettens ay bE 
_ wroad eatsedt #. ogeotud to et ep, edt ot.oela.al 9 
. S&t aniqum pesolo seed sen. doltdw ,otteedT, @ 
# eee datde ,"n0id, soled est* pothtinne ial ania z 
wai2 pion ea! Yo saemepeaps oct robaw beguborg mode. Las 
4: Seiputinnnse oad cod? afoas {it bioo dadt. gxezeded.s 4 
fivtnd of nod? exabe'L bier dtiw tosntnoo, # oft mene te 
=orimino 9. aORBeR SAT TOT axtanl? alomelll. bine Jevane 
Bidtiv Godt 4Li@l itOl sedmetqe®, to tdato apiaaqe edt 
Photek «isigacrty. roLdnh®.. bias ed? tered? 1of14.4 yah. 
ent tantegs pas enyoo aldaiitizeut suodiin. .yliatwale or 
bee didn onetaptat ot datametia tww0o btae. to Je 
nt notentunguo a'renoliitseq to atedaem hise 
| BonerT RBoKns taslt gndtete XE entsads dine Jn, sanayotamm hm 
gl outood? £709, edt fa exteadoro, nolterapad », peblatag 
 eigect? alomifil oat te teartags ishau asdeadot, molds ba 
HO outed? eiostisl ast Xo gadaoqa adt x02 gala, . 
sObtarwbe® bioe eeedmw Iont seddiaut doe .L{Ol BL 
~t9e19 o6t Init oadagdT $400 bige te ballatond gar 
-qavl,” ome “Ytiede aabe’" edt ouedw seitio tia al 
= Yo aestosziv adt xpbet begade ynied asdt anode," 
baling od bluoe ~hedinonetg gadod otow <zetehad 2 0 
tovaetqgel ao sbtaertod te tad? . (yslq ot. bets tereq. tent A. 
( dtea 10 etoyolqas eit Yo ang ~QOReXT Dhan Odd ALBL ag 
e'ramcisitag To artedmen ,etiqedeto #id bag fo : 
etaeni? becironeb evods ett to gadaisel r9dte ait 
| bles to svitedaneoire: Alaa O43 oF renal; . a8 8 


ak 


oe 
, 


r=" 


‘7 hen 


oe | ele 


~ & « 

Frazee & Lederer and fsaring trouble would be caused him and 
the firm of Frazee & Lederer and great lores of money ensue 
if aaid threate of said Winkler were carried out, which would 
interfere with the production of said show at eaid Tilinois 
Theatre in Chicago and all cther of Frazee & Lederer shows then 
Playing in various cities throughout the country, went with 
said Herrman and said Lederer and others to the headquarters 
of said Finkler and eaid federation and there met the said 
Winkler and several members of said federation, who were also 
officers ani directors of said federation, that at said time 
and place said ®inkler in the presence of said other members, 
officers and directora of said federation, under their author- 

ity and with their approval, stbnateuties of the reatraine 
ing order hereinbefore referred to and with full knowledge 
of the effect, tenor and scope thereof wrongfully, maliciously, 
unlawfully and without justifiable cause and against the 
injunction of the court attenpted te interfere with and ob- 
etruct the said members of petitioner's organization in their 
employment at said Cort Theatre, by stating to said Frazee, 
and to the othera present at enid time and place, that the fight 
of said Winkler and said federation was agcinst said Frazee 
and that unless the ssid Frazee would mut a federation orchese 
tra in the Cort Theatre, esid Finkler and ssid federation 
would not furnieh an orchestra composed of federation wembers 
for eny Frazee & Leierer shows and that the show about to be 
presented on the opening night at eaid Tilinoie Theatre came 
under the ban, and alse that said “inkler and said federation 
would call out 3]1 the orchestras throughout the ccuntry in 
the theatres where Vrazee & Lederer showa entitled "Madan 
Sherry" and "Jumping Jupiter" *ere booked; that in order 
to avoid trouble with the crcheatraa playing for the other 


compenies in other citisa presenting the Frazee & Lederer 
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shows, if gaid Winkler and said federation carried out their 
threats, the said Cort Theatre company notified said Ouinn that 
his contract at said Cort Theatre would terminate on October 
1, 1911; that aaid Quinn and his orehestra have been forced 
out of said Cort Theatre and an orchestra composed of members 
of saic federation installed at said Cort Theatre; that the 
services of gaid Quinn and his orchestra then playing under 
contract at aaid Cort Theatre were thoroughly satisfactory 
to the said Herrmann and the said Frazee and the Cort Theatre 
Company. 

The petitioner represents thet the said Federation 
end said Winkler, should be again and severely punished for 
contempt of court for a repetition of aszid violation aa act 
forth in the petition, wherefore, the petitioner prays that 
@ rule may be entered herein directing that said Federation 

and Finkler and each of them to show cause, if any they have, 
why they and each of them should not be attacned and punished, 
as for a contempt of this ccurt in aiding, abetting and asaisae 
ting in violating said injunetion heretofore awarded by the 
court. 

In reeponze te the rule to show cause, as prayed, 
the respondents sneweread the petition, denying its naterial 
allegatione, snd upon a hearing before the game chancellor 
whe directed the iesuance of the injunction, an order was 
entered discharging ssid ruie and dismissing the petition. 
The Union prosecutes this apreal to reverse such order. 

The findings of the chsneellor, as ¢rbodied in the 


order appeuled from, are substantinlly as follows: 
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That during the time in queation, the respondent Fed 
eration had in force a rule providing that the orchestras of 
ell first-class theatres in the down town district of the 
City of Chicago should be composed of not less than eleven 
men, and that the members of the Federation were not porwitted 
to play in any first-class theatre, in the down town district 
in said city not using an orcheatra of eleven or more wen; 
that asong the theatres to which gaid rule applied was the 
Cort Theatre; that the Cort Theatre Company ia and was a 
corporation of which H. A. Frazee was viceepresident and a 
minority etockholder, and U. J. Herrman waa secretary and 
manager, and said company controlled and operated the said 
Cort Theatre; that during the summer of 1911 and prior to the 
opening of the theatrical season the Feveration proceeded to 
put in force the said rule with reference to the minimum 
number of nen that should compose an orchestra in first-class 
theatres tn the down town diatrict in said city, and notified 
811 auch theatres, including the Cort Theatre, to thet effect; 
that at that time the Cort Theatre Company had not yet ene 
ployed an orchestra for the snsuing season; that the Federse 
tion, through a committee and its president Joseph F. Yinkler, 
also applied te and requested the comrany to employ wenbere 
of the Federation to furnish the orchestral musie at said thea 
tre; that the Cort Theatre refused to exploy an orcheatra o: 
éleven men, but exrreased its willingness to employ on orcheese 
tra consisting of membera of the Feceration if the Federation 
would consent to tithdrew from ite position of demanding that 
such orcheatra should be composed of ret lese thon eleven men; 
that the Federation refused to recede from its dewands regarding 
the minimum nuwber of men that should compose un orchestra in 
the Cort Theatre snd other firsteclasa theatres in aid down 
town district, «nd then followed the troubles and controvere 


sies referred to in the petition filed October 4, 1911, and 
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shown by the evidence offered and introduced in open court 
on the hearing of said petition; that the acte done by the 
Federation and said Winkler as ahown by the evidence, were 
done for the 20le purpose cf obtaining employment for members 
of the Federation ard enforcing the said rule relating to the 
minimum number of men that should comprise an orchestra in 
firet-clase theatrea in said down town district; that the 
controversy between the respondente and the Illincis Theatre 
and Frazee & Lederer, as shown by the evidence, grew out of 
and had relation only tc the said demand made by the Federae 
tion regarding the minimum number of men that should comprise 
an orchestra in the Cort Theatre and other first-class theatres 
in said down town district; that netther the petitioner Union, 
nor the orchestra led by Charles Quinn, referred to in the 
evidence, nor any of its membera were involved in the said 
controversies between the Cort Theatre, Frazee & Lederer, and 
the Illinois Theatre on the one side, and the rearondents on 
the other, nor was the employment or discharge of the said 
Quinn's orchestra, or of members of the petitioner orguniza= 
tion, cr any cf then, by the Cort Theatre or Frazee & Lederer 
or the Illinois Theatre, to any extent the cause cr aubject- 
matter of said controversies; that neither the respondents 
or either of them, nor any person or persons on their behalf, 
sought or requested the diacharge of the said Cuinn's orches- 
tra, or of any membere of the petitioner Union, by doing any 
of the acta or making any of the representutiona or proclarne 
tions ferbidden by the said injunctionsl decree entered herein; 
that the controversy between the respondents and the Cort 
Theatre ariaing out of the demand for es minimum of eleven men 
had already begun, and was in progress, at the time that the 
aid Quinn's orchestra, composed of members of the petitioner 
Union, took employment at the Cort Theatre, ea shown by the 


evidence; that the acts done snu atatements made by or on 
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behalf of the respondents, or either of them, after said 
Quinn's orcheatra had been employed aa aforesaid, were done 
and made not egeinat the said Quinn's orchestra, or any meme 
bers thereof, or any other members of the petitioner Union, 
or for the purpose of depriving them or any of them of their 
employwent, in violation of said injunctional decree, but were 
had and wade against the said Cort Theatre and the said Frazee 
for the purpose of enforcing the demand of the Federation 
regarding the minimum number of men that should comprise an 
orchestra, and for the purpose of obtaining employment for 
members of the Federntion; that neither the psreonhel of 
the eaid Quinn's orchestra, nor the fact of the affiliation 
of the members thereof with the petitioner organization, nor 
the fact that they were not members of the Federation, entered 
inte or became e part of the said controversy, or had any 
bearing on the actions of the parties to asid controversy, or 
on the result arrived at by the contending parties; that the 
acts done and atatements or representationa made by or on bee 
half of the respondents, or either of them, as shown by the 
evidence, were not forbijiden by the injunctional decree heree 
tofore entered and did not constitute a violation of the aaid 
injunctional decree; that the aaia injunctional decree was 
not intended to, enc doea not, forbid or restrain the reapone 
dents or any of them, from using any and 211 lawful means to 
obtein employment for members of the Federation in comretition 
with members of the petitioner orpgsnigation, or forbid er 
restrain the members of the Federation from lawfully seeking 
and faking such emrloyment, even though thereby members of the 
Union ore prevented from obtcining such eaployment sought 
by wembers of the Federation, or are discharged by their em= 
ployers and members of the defendant Federation emoloyed in 
their stead; that said acts done and atatenments made by the 


respondents, or either of then, or on their behelf, ss shown 
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by the evidence herein, were not done or made maliciously or 
for the purpose of hindering or obstructing the members of the 
Union, or any of them, or of preventing them from obtaining 
or retaining employment as musicians or otherwise, and that 
neither of said reapondentsa, nor any person or persons on 
their behalf, ecught to interfere with or obstruct the peti- 
tioner organization, or any member or members thereof, or pre- 
vent any member or members of the petitioner Union from 
obtaining or retaining employment, by threatening or suggest 
ing the opposition of organized labor unions or their members 
in such a manner as tended or was calculated to cause any 
such erplovers or would-be emplovers, to fear or believe that 
trouble would be caused such emplovers or would-be employers 
by the Federation, ite officers or rembers, or by ther 
uniona affiliated with the Feierstion of Labor or their 
members; that neither of said respondents, nor any person 
or persone on their behalf, did, or attempted to, interfere 
with, hinder or obatruct the wembers of the petitioner Union, 
or any of them, in obtaining or retaining employment ea rusie 
clane, by representing or claiming to employers, or prospective 
employers that nembers of the Union were noneunion men in 
such a manner aS wae calculeted or would cause auch enuployera 
or prospective employers to fear the opposition of respondents 
or any or either of them or orgonized labor of any cof ita 
branches, or individuals, or representativas or vciuntary or 
incorporated associations; that throughout the disrutes and 
controversies hereinbefore referred to, ond the nezetiations 
carried on between the respondenta and the Cort Theatre 
Company, Frazee & Lederer and the Illinois Theatre, neither 
of the respondents, nor any person or persona on their behalf, 
represented thst the muaicians composing the ssid Cuinn's 


orcheatra, or any other monhers of the petitioner Union, 
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were non-union men; that neither of the respondenta intended 
to violate the aaid injunctional decree by or throuch the 
acta done and atatenmente made by them or either of them, or 
by any other person or persons on their behalf, in connection 
with the matters and things referred to in the said petition 
and the anewer of the said respondents thereto, and thet 
the acts done or stitemente made by the said respondents, 
or either of them, or by any person or persone on their behalf, 
as shown by the evidence did not constitute a violation of the 
said injunction. 

The precise issue invelved may be readily comrre- 
hended upon a consideration of the forezoing review of the 
proceedings, 

It is praetienlly coneedad by appellant thut if 
the findinge of the chancellor are aupported by the evidence, 
the order discharging the rule to show cause and dismissing 
the petition wae not improperly entered, but «ppellant ine 
giets thet the finding of the chancellor is not surported 
by the evidence and in against the wanifest weight cf the 
évidence, 

It is a settled rule of ecuity practice that « court 
of review will not set aside the findings of fact by # chane 
cellor sho aaw the eitnesses and heard ther testify, uniess 
the error in such findings is clear and palpable. Sifford 
v. Gutler, 248 I]l., 340. 

In Qehler v. Levy, 956 J1]1., 178, it is saids 

"So long as the injunction ig in force it is the duty 
Of appellee to observe it and to conduct hic business stricte 
ly in aceordance with the requirements of said injunctional 
order, but the court granting the injunction having determined, 
upon a consideration of 41] the evidence submitted, that 
appellee had not violated it, we are unable to aay, from the 


record presented to us, thet such determination is clearly 
and paleably contrary to the evidence.” 
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It would serve no useful purpese to review the 
testimony of the severs) witnesses, ae it appeare in the 
record, It is irreconeilably conflicting, Ye have given 
it the careful consideration which it merits, and are unable 
to conclude that the findings of the chancellor are Glesarly 
and palpably wrong. 


The order ia affirmed, 
ORDER AFFIREED, 
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1841.A.453 


MURICIPAL COURT 
OF SHICAGO. 






MUSICAL LEALER PUPLISHING COMP s 
a corporation, 
Defendant in Err 


\. PRs 





leintiff in Err. 
f 
WR, JUSTICES DURCAN — THE OPINION CF THE COURT. 


The Musiesi Leader Publiahing Company obtained a 
) vérdiet and judgment a Wer pen in the gum of two hundred 
doliars sgainsat Carolina\"hi te for « balance due on a contract, 
The contract signed by Carolina White, plaintiff in error, wae 
an agreement by her to pay defendant in error four monthly 
\ payments of $62.50 beginning vith Becember 8, 1910, for her 
advertisement of three pagea in the Musical Leader, to consist 
ef one front page and two inside pages to be divided over the 
year. The attachment wae in ald of the criginal @uit, tae 
affidavit setting forth #sid debt and the noneresidence of 
plaintiff in error as grounda therefor. Plaintiff in error 
entered her arpearance and in ner affidavit of defense stated 
that defendant in error head failed to publish her sdvertiae- 
ments as agreed, and that she was, therefore, entitled te a 
set-off for fifty doliarsa, the amount she had paid on asid 
eontrsot, but ehe Gdid net traverse the affidavit or in any wey 
deny thst she was a noneresident of Tilinois. Defendant in 
error denied in an affidavit ef merite her claim of set-off 
and elleged that it hed fully performed its part of tae cone 
tract for printing. 
Plaintiff in error introduced no evidences on the 
trial, and arguee ae a sround for reversas] of the judgement that 


the evidence was not suffielent to noke 2 ease for defendant 
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in error upon either the attachment iesue or upon the merite 
of the case. There wae no isaue mace on the question of the 
noneresidence of the plaintiff in error, and ae to the attach- 
ment the defendant in error was entitied to a judgment by 
default, The evidence for defendant in error, even treating 
the matter to be at issue, is, however, aufficient in the 
abeence of evidence to the contrary to prove that the plaintiff 
in error was a non-resident of Iliinoie. Charlee T. French 
testified thst she told him before the contract waa si ened 
that she was living in Itely and thst "as acon a4 the seaaon 
ie over, we sre going back to our home in Italy". He further 
testified, in substance, that he publiehed in the Musical 
Leader more than three full pages of advertisements for plaine 
tiff in error dietributed over the year in a number of publie+ 
eutione of the paper according to the previsions of the cone 
tract, which wae aleo introduced in evidence, and that he 
furnished her enough of the publications for ner to sea that 
the centract was fulfilled by defendant in error. The evie 
gence further showed thst she wan an opera singer, and that 
she was in Chicago at the Conrreaea Hotel after the contract 
wae signed during "the seneona® of 1910 and 151], and that 
on Janusry 24, 1815, she seid te Herbert Gustaveon, a law 
Clerk for defendant in error's attorney, ond whe told ber hia 
business waa to gee her in regard to the clsim in questions 
"I have written Mr. French about it; we are roing away now, 
and wy husband hee written hin. My hueband hes just written 
him a letter thet I nave ziven to the maid.® The maid then 
gave Guetavacn the letter which wae olened by plaintiff in 
error'e husband, Paolo Longone, “hich letter, eo far ag it 
refers to the matter in suit, reads aa follows: WHagarading 
the gontract of my wife, Carclina Phite, with your paper, it 


haa displeased ue exceedingly to have heen ebliged to poate 
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pone the payment of thio contract, *****? 

"Ny desire rould be to pay one half of the oum due, $1006 
on April 30th end the remuining $100.00 on November 30th upon 
our return. If this meete your epproval, will you kingly 
notify me, and oblige." 

It was also in evidence that she paid fifty dollare 
on the contract long after the publications were concluded, 
and that on February 1, 1812, five daye after the attachnent 
writ was issued, she signed a power of attorney to her attore 
ney, which instrument recites that "Carolina White of the 
Gity of Borton, County of Suffolk, in the State of Massachuse 
etts," empowers Cairolo Gigliotti to sign bonds in her nane. 
The foregoing evidence war ample proof that plsintiff in 
error waa 4 noheresident of Tllineis on the date of the attach= 
ment writ, aa averred in said affidavit, and that defendant in 
error wae entitled to a verdict and judrment in attachment and 
on the nerita of the case, toc. She wae not shown to have 
any reaidence in Illinois st any time within the meaning of 
the attachment act. 

Plaintiff in error sise insiate thet the court srred 
in refusing to instruct the jury sa te the meaning of the term, 
non-resident, within the meaning of the attachment act, and 
alae erred in allowing her husbend's letter in evidence over 
her Objection that ahe did not write if, These objections 
are untenable end without werit,. It is true thst residence 
ia jargely s matter of intent upon the part of the one whose 
residence is in question, but there {8 no evidence in the roe 
cord ag to that plaintiff in error's intentions were at any 
time chile in Ghiesgo as to making &@ residence terporary or 
otherwise, nor as to how iong or for what purpose che wae there, 
and, therefore, it wae not proper to have the jury coneidger 


thet question, Had plaintiff in error desired to show that 
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her residence wae in Tilinoie the isaue on the affidavit should 
have been eo nade by a traverse, and the facts concerning her 
residence here, if any, put in evidence. As to the letter 
of her husband, the evidence clearly #howa that ehe adopted it 
as her letter, and it was properly admitted. 

There waa no evidence tending to prove the clain of 
set-off, and, therefore, plaintiff in error wan antitled to 
no inatructions regarding the aame, Under the evidence 
defendant in crror was entitled to a directed verdict in ita 
favor. There is no revernible error in the record and the 
judgement is affirmed. 

JUDGMENT AFFIRMED. 
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OVEN WURPHY 
Plaintiff in Errer, 
OR T0 THE SUPHRICR COURT 


OF COOK COUNTY. 


} 1841.4.454 


GUPNING SYSTAM, 


) 
) 
) 
VS ) 
Defendant in Brroer,. ) 


UR, JUSTIQE DUNCAN wnion: 4 Tre OPINION oF THE coUPT, 


Oven Myrphy sued out this writ of errer to reverse a 
judgment against him in favor of @efendant in error in a suit 
for pereonel Anjurige by nim pustained, At the close of his 


evieence the court dtrected/a verdict ef net geuilty and entered 


io 
r 


Jucement eecordinely, 
The firet count of the declaration cherges, in sub- 
stance, that he was employed by defencunt in error to remove 
sign panels from a certain frasewerk thirty feet high; that the 
weirht of the pancle Agcessarily in said work rested at times 
on a timber 2 x 4 Inches at the tov of gaid frame; that in ree 
moving eaid pansies he was required te ctund on ancther © x 4 at 
the rear of esid frame work and sear its tap shich was made for a 
fect rest while such work wae being performed; thet defendant in 
error negligently permitted eaicd 2 x 4 timbera te he and remain 
in &@ dangerous anc tneafe condition, cold, retten, worn out and 
cracked and insufficiently nailed to their sattachmerts, and that 
the upper timber afcresaig had s large knot extendine through it 
that weakened it, all of which the defendant in errer knew or 
Might have known by due care and of which plaintiff an erver had 
not knowledge er equal meanz of knowledge thereof ith defendant; 
that by reason of gaaid nevligence and while plaintiff in errer 


was etanding on said feot teard and Lowering a panel of said 
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sign board to the ground with a rope and heck az he was required 
to do, and while using dus care, said foot hoard pulled loose 
from ite attachments and threw him agcninst and broke said upper 
timber and precipitated him thirty feet te the ground and eeverely 
injured and damaged him in the sum of fifteen thousand dollars. 
he second and third counte are similar to said first count, the 
second charging that plaintiff in error'sa injury was cansed by the 
eaid defects in the foot board, while the third count chereed 
that it was caused by the said defects of the uprer > x 4 timber. 
The evidence is, in substance, that the sien boards in 
question were srected on the eust side of Bluse Island avenne Juet 
south of ite crossing at Sixtesnth atreet; that said frane vork 
consisted of two pine posts 4 x 4 inehas and about thirty fest 
high put in the ground and braced by 2 x 6 inch timbers nailed te 
their tops and extendine sast and behind them sbeut sixteen feet 
and there neiled te low pests planted in the greund; that there 


“~ 


were six parallel 2 x <4 timbers shout four feet apart neilea to 


the front cor west side of the ssid upright posts to which the 


pancls vere nailed, ons of which crore timbers was at the topa of 
the uprichts; that the ssid 4 x 4 foot reeset vas nailed to the 
back or sagt side of the uprights, tarallel with and about three 
feet belor the tep cross ber; that there were two sign beurds on 
said frame, an uposr and a lower, eleced about five inches spart, 
the lower one being two or three feet above the greund, end each 
Sign board consieted of aheut saven pansla, *ace of which was 
about threes to four feat in width and tualwse te fourteen feet 

in length; that the panels vers nade of pine fliecriag nuited 

to three el¢ats 1x 4 inches, the botiem eleat beine ao placed 

A&B to rent on the top of the levest creges bar cn which it was 

to be pleced, but the top cleat remained several inches above the 


top cross bar; that the panels were placed side by side and nailed 
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to three cross bers vith from nine to twelve nails driven in the 
face of each panel and ef euch length az to go through the panels 
and the crogs bare and protrude en the rear about one-fourth ef 
an inch, vo that when the panels are to be removed the nails 
could be driven forward and drawn vith a cluw hammer; that when 
the panels were thus put up there was a frame work put around 
each eign board at top, sides and bettem conzisting of timbers 

2 x 2 inches and nailed te the sign beards in like manner se the 
pancls vere te the cress bars, giving each sign board the appear- 


ance of being framed like ao picture; that the feot rest was not 


- 


nailed to the sien bearde, its oniy use being for a feot reet 
when the panels were being placed or removed, 

The evidences further disclosed that plaintiff in error 
Was twenty-neven years old ond 2 sign hanger by cccupation, and 
had worked at that trade about four years, the last seven or sight 
monthe of which he was in charge of the work in the fielsa. Janu- 
ary 14, 1998, he vas direeted by the foreman of defendant in error 
to go te the sign beards in question and to repines ths weod pan- 
els thereon with new iron panele, umd to examine the weeden panels 
there and if worth saving te save them, anc if net to push them 
eff to one side, Ye took with him two helpers, Filiianm “utchine 
gon and William Thiffanlt, and by cireeticn of his fereman he 
teok vith him a wagon and taam, an extension ladder, sams cross 
bars, hammers, nails, a repe and hook, some 2 x 4 tinhers and 
the iron panesls. On arriving at the sign boards 
error elimbed up the back of th: fram@ work onte the foot board 
about three feet belay the top 2u 4, and ‘r, Thiffnault mot 
wpon the ladder on the front of the aign beards about the lower 
end of the upner sipn beard, which was the usual way they began 


the work. They first removed the frames work by driving the nails 
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pla ie Rect ye. Bret he: 


forward and drawing them with hammers, and then plaintiff in error 
@rove forward and drew all the: nails exeeot ¢ne in the top orcas 
bar, #hile Thiffault drove forward and drew all the nails exeept 
two in the middle and lower cross bara of the top eizn board. 
Plaintiff in error then fentened the heck on his repe behind the 
top cleat of the firet panel, and then Thiffault said to hin, 

PAL] right, Owen?" and plaintiff in error answered "yes", and 
pulled the last nail in the top cross bar, while Thiffault pulled 
the remaining twe nails, one each in the other twe cress bars, and 
¥r,. Murchy let down the firet pansi b y Lliftine it sff the lewerst 
cross bar ané letting it down by the repe slidine over the top 
eress bar, The first panel beine removed they preceeded te re- 
meve in the same vay the next one, weighing about 125 pounds, and 


ons bar sudden- 


mt 


when its weight came on tc the top erose bear the c 
ly broke st a knot therein sbeut the esint shere the seanter of 
the second panel was nailed to the cross bar, and plainsif? in 
error waa thrown forwards and down on to the pavement and very 
eerveresly and permanently injured, The cross bar and the frane 
generally were scvnd and tithnout defects, excevt the knot on the 
eross bar which extended across the west fees of the *imber, and 
was abeut three inches long, leavine only about one inch of 
sound, serviceable timber at that point where it solit and broke, 
end the entire knot was concsaled ty the canel nailed aguinst it, 
ae the Enct €id not show in eitker edes of the timber. The accie 
agent is thur deseribad by plaintiff in error: "I sot the hook in 
the secend panel snd after Fo est the heck in the elest in this 
Darticular panel that I war ecine to let doen 
pulled the nail at the hettom and etepred to one side for me to 
leave the section go dexn, undsratand, and #nen I lifted it 


& little, the first thing I knew the feot old begine ts swing . 
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I Lifted it a little, it liftea off the bottom 2x 4, the cleat, 
and all ef a sudden it lets me go down and I fell off with the 
pign. The rope was then reeting on the 2 x 4 that broke, In 
letting the pane] dewn I was leaning against the 2 x 4 that 
broke. The 2 x 4 came to abovt my chest or sy stomach.* He 
never removed or put panels on that frame before that day and 
knew nothing of the presence of the knet before he was injured, 
They took dewn the pansle the dsy of the injury just in the usual 
and only way thay were taken deen, It vas & part of his reeular 
duty to look the frwre work over to see what canditien it #as in 
as to repair, and he would repeir it if it ne¢ded it and he had 
the proper vaterials on the wagen to repair it. If he hed no 
proper metserial eith shics to repeir it, he ¥ovld report its 
eondition to the company, Plaintiff in error, as vell se all the 
ether witnesses, testified that ull the tixbers locked bleck and 
were net painted, but that all of then were sound and seened te 
be securely mailed. They felt selid under the men'e feet and 
they carefully exasined and went ever eli of them before tha ine 
dery vith a view to detect any defacts or unsafe conditions and 
detected none, bscauce the knot, the only defect, was hidden by 
the panel nailed te it. The foct rest doved slichtiy from the 
uprights by the naitle alightly civing axay just as the second 
panel vas being let down to che ground. There was nethine vreng 
with the top cross bar that they could disecaver hefore the ine 
jury. 

Tne dsfect or knet acroca the ferent or west fuece of 
the tep eross bar of the frase vork on which ths new oursale 
were to be placed by the plaintiff? in error was 4 preximnate cause 
of the injury in question, as apovcars from the evidence, To say 
the least, it could not be ssid as a matter of law that it was 


not a proximate cause thereof. “hare two causes epsrate together 



























| Ngee ant ,} x S motiog ost Wo este ot OLTERE @ te eI%E1 

: ‘on est Adiv Tt [fet I tow Hw on Sm aser 32 nobus = wee 
Sg Jomo Geet Ox EGF ne hadteor ‘neds sare eqot eat 
“gente e 2 8 asd Jemtegs asinesf ay T neob f ena pags 
‘oH * Jdsamete Ge vo tees vin fiods ‘oP ‘emo ¥ x¢ rice fai 
Bex th Init SdoTsd euert fast so Breny tq to seliperrli r 


; 
i 
hi 
pe  bevtutat ape of OYOted sone off ‘to wonsessy ead Yo gntdé joa a 
3 faves acf HE sevt qatar e492 Yo gab ef3 a alsrniag owt jroo. 008% 
aaivned ait Yo rxey 8 ee PT  Vaweb’ meted cee Yadd Yew) cin ee . 
i ak enw 2 ROL2Tnoo sake ces oF t8¥0 Frew ese<y eat ‘Weak ob 
; Set sf bea 7k hobo ti Yi JE tleger bIvow of baw ithaes of 
of Set of TI .92 thagex oF aonee SHY Ho eletrssen x89 fl 
Sh teeget Btvew ed (HP thader’ or Heiie Bohw Eitsetan aoe . 
ed? Ife a2 Iflee aa , tox ai ttitetert ” Yneqmes sa! od woke 
Phe Bost Beg ser aredety edt 1fs se4d bostitesd ae 


o3 Sbenes hae bawen etee etd to Fle sent tud® pesnteg ion 
ong jen: 


role 


Boe feet s'romw edt teobev bifos ttet cont beften 
‘m@k Gat vetoed mee? to ffe isve Frew bas bonkwaxe ‘ioe 
a 
‘fie Croitebwee etecen Yo a foeteb ‘yn footeh of wely a | iw es : 
, Oe. : Rete 
M@ HEDDie eaw ,Soe'te® vfro ef? , font edt ‘sewaoed ,onen be 3 
ees Wott Litrtaife bevok dae1 foet owe OY of baltan 
A 
7 broven ed? of tent yewe antyis <iftnife ation dl Se w oes 
“pire qriviten vew eveat .Baveng off! 02 neoh ger ws 


age SP ete ed «sveoe ie Diuweo Yertt tans - a wadae' god of 
: A ly BD ‘sami: 











ee 


Ye eoet teow to sees osfd eeoton Jone ‘10 jouteh ie es as, 
Sivan wer ens dott Ho drow somes? em? to ‘otf eaont aa f 
 eamen oshadxd xe & saw tote at trtintarg ed? et ae * ye wn 
, (28 of \oanebive ont mort biases aa net iavee at wats 9M 
aaw St ted? wat %6 t9t4am a aa bian ‘of Jon binos ti , tee ges a 
“teddonod efa1040 avaien ond ret? LYdotot? enaad stamixot a” 


at De, 


to produee or cause an injury, and neither alone would have caused 
euch injury, both may be preperly called proximate causes of the 
injury, if no other independent intervering cause may be seid te 
be the proximate caure thereof, The fact, therefore, that the 
giving away of the foot hold may also have been a contributing 
cause of the injury, would not he a avfficient reeson for saying 
the defect in the tor cross bar “an not a prerximeate causes thereof, 
illage cf Carterville vy. Nook, 229 Til., 152; Mipim, #. & ©, 7%. 
Oo. v. Wilson, 217 I11., 47; Eiewel, Cooper & fo. v. Treka, 218 
iis, 559. 
; The real question in this case must reessearily be 


one of fact, that is, whether or not the plaintiff in error wag 


_ 


=< 


guilty of contributery neglicencs. The dafees in the tor cross bar 


eaused by the presence cf ux large concealed knot Yan one of or~ 
igine] construction, and was net caused hy decay, or by avhbsequent 
wear or giving away cof the bar by resson of snything that had 
happened to it after the frame work vas DUt ur, Bltreurh the 

frame was abent six years old. Tt was ne such defect as plaintiff 
in error vas required or expected to anticipute, and the evidenes 
tenis strongly ta prove that hy the exercige ef ordinery care he 
would not and that in fact Ke did not Fini the defect, because it 
was covered up with the pane] nailed over it, It is the duty of 
the master or employer to furnish to his emplore a reasonably safs 


place in which to work, and reasonably safe apolisnesse with which 


te werk, and he cannet relLiswe himself of that duty by delerating 
4€ to another. €. & A. Re. Re Co. v. Vaeransy, 176 Til., $20; 





Donk Bros. Ceal Ge. ¥. Thil, 225 Ill., 22%. 
‘ After a rezennably nate phsee er appliance is furnished 
by the mister he may impose the auty of inspection for subszquent 


defects by decay or by wear or by other causes, if the duty is 


simple and plain and the servant is clearly cernpstent to perform 
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the same, and if suck a duty is accepted by the servant, the mas- 
ter is rsiieved from any further duty of inspection for such de- 
fects. &o the master may employ a competent servant to demolish 
or to make a well known dangereus place or appliance safe and in 
guch carne he can net bs held lishble, becaure euch place or apbdli- 
ance ie dangerces to such employe. ¢. & A. R. R. 70. V. Brago- 

er, 119 I11., Sl; Slark vy. tiston, 54 I12. Apr., 378; Labatt om 
Wester and Servant, feces. 29, 416, €1%b, and 622. 

The syiderce in this case tends te show that the 
defect in the foct hold that caused the neite t¢ Plightiy pull 
eut wae sligch: decay in the end of that timber, It being 
Plaintiff in error's duty te inspeet the frame ard detect eny 
gangers from decay, originating after the frame was conetrocted, 
amc te repair or rpeprrt such defects, the defect in the feothold, 
if caused b y decay, was « defect for which he ccvld net recover. 


That is te say, if the defact in the foot rest was the scle proxi- 





Bate cause of the injury, he cstld net recover. either eculd he 
“recover if he was guilty of contributory negligence, either in 
feilinz to observe the defect in the top cress bar, or in failing 
to observe and repair the defect in the fact rent. If the jury 
should find that the defect in the foct rest san not a orozimate 
Cause of the injury, but that the knot in ths croges bar was the 
sole proximate cause of the injury, then his neglirent failure, 


if any, to discover the defect in the foot rail vould not bar his 


recovery, snd he rouléd be entitled in sush case to 4a verdic., 
wnliess he was muilty of contributery asg¢iivenes in failing to 


@baerve the Gefect in the top cross bac, Te bar his reeevery on 
account of his ewn negligence, cimoly, it must avnesr fron ths 
evidence that hie aegligence contributed te his injury, i. ¢., 
be one of the proximate causes of his injury. All these gues- 


tions were questions of fact that should have been submitted ts 
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the jury. 

Ye think there was sufficient evidence in the reeord 

te ge to the jury on the question of whether er not the frame 

rk belonged to, or «as constructed by epee sts Sa 8 error, »* at 
te inetance, It directed the old panele te be removed and re- 5, 
laced with new ones furnished by it. Plaintiff in error tes- 
ified that his bess was ths man who had the work before, and 

at he certainly did know all abcut the signs, because he was 
round them all. Thie atatement was unchallenged in any way, ané 
fhile more proof, if available, should have been made ef the 
merehip or construction of the frame, still we think the court 
erred in net submitting it te the jury. If the defendant in arror 
tonstructed the frame in question or had it dene, it was charge} 

6 with notice of the knot or defect in the tep créss bar as 
it-wss plainly virible when the panel ens remevyed from it, and 
Das necessarily plainly vieible te the perty or vartier thst 
Med thet tiuber in putting up the freme verk, 

The jucemert is reversed and the caver ifs renarded, 


REVERSED AZD REY ATDED 


avo 
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S331 - 16371, 
1841.A.472' 


APPEAL PROM 


HELEY SESTERERYN, Administretrix 
of the Katate of M,SCuARFPR, 


deceased 
Appellant, 






SUPERIOR COURT, 
VB. 


JOSEPH SCHNEIDER, at al, 
Appollees, 


COOK COUNTY, 


MR, JUSTICE BUNCAY JDELIVERED THE OPINION OF THR COURT, 


Judgment was réndered against felen Cesterhenn, 
exeeutrix of the last fill end testament of Vaternue Schaefer, 
deceased, and in Ps appellees in thie suit fer money 
hed and\ received ie / enen while officera of Drainage Oletriet 
Bo, of the Town “Of New Trier, Cock County, Tllinois, This 
CABS, ana veo-Sthers of like character, were consolidated 
for hearing in thia court with case N¢,183S70, Schoden v, 
Schaefer, st a1, und in which latter case the opinion was 
this day filed, For the ressona aet forth in that opinion 


the judgment in thie esae iz reversed and the cause remanded, 


REVERSED ALD REMAV DED, 
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332 = 18572, 


EGIDIUS VWEYER, 






Appellant, APPTAL wHbe 
V8, eRIOR COURT, 
JOHY SCHARFER et al, COOK COUNTY, 
Appellees, 


1841.A. 472° 


YR, JUSTICE OUNCAN DELIVERED FUE OPINION OF TER coURT, 


4 


Judgment Was rendorga in this case in favor of 
appellees sgeinet — Meyer, in a euit for 
money had and received by Ahem to his use, 

This cause and sa others wera consolidated for 
hearing in this edert hth cage No,16470, Schoden v,Scvsefer, 
at al, in which latter case the opinion was thie day filed, 

Per the reasons in that ease apsiened this jJudement 


is reversed ard ‘the Caves remanded, 


REVFRERD AND REVANDED, 
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1841.A.472 


ANNA } 
Appellant, ) AL, FROM 
vs. SUPFRION COURT , 
JOHN SCHAEFER at al, COOK COUNTY, 
Appellees, 


¥R,JUSTICR DUNCA™ DEL THE OPINION OF THE COURT, 





Anna Fuerter dppeals from thie judgment in a avit 
by ner for money had nd received by appellees to her use, 
The judgment is reversed and the ecavee remanded in accordance 
with what We said in the opinion ef this court in case 
Wo,18370, schoden y Schecfer at al, Tiled this day, with 
which case this one and two others were consolidated for 


Rearing in thie court, 
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Arpellee, javvean FROE 
ve. f j CIRCUIT COURT, 


i 
TILLIAN EMANUEL et al., | cOok COUNTY, 


Are nia 7 1 & A Lee 4 4 3 


MR, JUSTICE BAUNE NELIVERED THE OPINICK OF THE coURT. 


PRANK MN, MOKFY, 
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Frenk &. kekey, trustee in hankruptey of the estate 


Se ee 
menstel 


of Willies Essnvel, filed his bill in ecuity in the Superior 
Court against ssid Fillisam Exanwel and Fannie Emunuel, his 
wife, to set aside en slieged frandulent senveyance by the 
defendant, *iiliam Feanuel, to the defendant, Fannie Fasnuel, 
ef certain descriped resi estate. fhe bill prave that aaid 
real eatate be adjudzed te be the property of asid "llliam 
Emanuel and not the property ef enid Fannie Eranuel, and 
that said Fannie Emanuel be ordered to convey esid resi 
estate to the complainant, ss trustees, ani that in sase of 
her failure ac to 40, a master in chancery or somes other 
groper person be arecinted and directed to sake #Aid cGne 


oe 


yeyance for and ie behalf of said sefencunts, ami fer sernrad 
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relief, Uren the hearing the chsneelic 
in substantial conformity <ith the prayer of thse bili, ami 
thereafter the said defandante prosecuted their arpeal te 
this court. Several gontha following the filing of the resora 
in thie ccurt, sppellee filed his» sileple action to transfer 
said appeal to the Surrene Court upon the sroumi that a 
freehold we directiy involved. 

No argument wae advanced, or antherity cited, by 
counsel in gurrert of said motion, but coungsl nseively ine 
poeged wron the court the entire iahor of consicering ans 


examining the quaaticn inveclived, Under such cirsumetances 
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and in view of the belsted state of ite docket the court 
deemed it inexredient to devote the time necessary to eriginsl 
reaearch upon the presentation of the wotion, and the motion 
waa, therafore, taken with the sase,. 
| The ceve having been raached for cangideration, we 
find upon investigation that the precise queation was invoived 
and determined in Daly v, Rohn, 230 I111., 438, where i+ is 
held that a proceeding by a trustee in hankruptoy tc set 
sa@ide a deed from the bankrurt to a third person involves a 
freehold, Further comment 14 unneceaagsry. Tais eourt 
being sithout juriadiction to consider and determine tne 


case the aeme is ordered tranaferred to the Supreme Court. 


CAMSE TRANSFERRED TO 
SUPREME COURT. 
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CEORGE E. HIBRARD, 
Appellant, 
APPHAT, PROM SUPERIOR COURT OF 
SOOK COURTY. 


Torr B. MATTERS, Jr., 
Appellee. 
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Appéllant Fibbsrd as complainant filed hin bill of 


) 
) 
) 
Whe ) 
) 
) 
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1841.A.474 


RSIDING JUSTICE BAKER 
THE OPINION OF THE COURT. 


complaint in thd. Superior Sourt, alleging that he and defendant 
Mallers, appellee here, were copartners from March, 1599, to May 
5, 2911, on which day the copartnership vas dissolved by the uct 
and declaration of deféridant. The Bill prayed for an acccount~ 
ing, the appointment of a receiver and an injunecticn. The answer 
@enied that the ecpartnership had bescn dissclved. The Chanesilor 
on the hearing entered « decres that the bill be dismissed for 
want of ecvity end incorporated inte the deerse # Pindinege of 
facts. Indevendéent cf the findine cf facta the decree dismissing 
the 6111 for want ef equity eufficsiantliy shove that in the spin- 
ion cf the “hancellor the copartnershrip as not diseolved, and 
in thia epinion we concur. A finding of facts has no prener 
Place in a decree dismissing a bill fer want of equity. 
The deeres vill he modified by striking cut the Pinde 
ing of facts and as modified vill be affirmed, Hach party #111 
pay one-half? ef the seate in this feurt. 
DEUHRE KODIFIED AND AM EGRITPLISD APFIRMED., 
BACT PARTY TO PAY OHR-HALP OF THE COSTS 
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450 - 18494 






GEORGE THOMPSON AND SOK COMPARY, 
a corporation, 

Appellant, 
APPEAT, FROM MURICIPAL COURT 
ve. 
OF CHICAGO. 


1541A.475 


THE MOLTZER-CAROT ELSCTRIC 
AONPANY, 2 corperation, 
Appellees, 


st 


/*, 
\ WR. PRESIPING JUSTICE PAKER 
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October 5, 1909, aprellant entered into a written con- 


4 ee OPIETOY OF THE CoURT. 


tract with apyeries do the exeavation and construct the brick 
walls of = siete matkiiving whe floors of the building esere 

to be of concrete, laid by a centractor whe made a contract 

with appellee, the owner, te dco that werk. The walle vere cer- 
ried up to the main flocr and that floor was leid. There vas 

to be a second story in frent extending beck fifty feet and a 
fire wall carried two fest above the level of the second Pleor 
en the rear fhinety feet. The walls were carried up te the second 
stery and that floer laid in Fewenber, 1599, when bad weatrer 
eet in and the work «as suspended until the fellewing Yareh, 

The architect ‘notified arpcellant that the unrer part ef the 
walls were in bad condition and ne must takes down anc rebuild 


such portions as were found to be bed. Asgpellant refused to 


~ obey the order of the architect and oreeseded te carry up the 
wails cithout removing the tad perticns., Warer 20 the archi- 


~ tect terminated arnellant's contract of smployment and gave 


it neties of such tertiinatieon. The architect completed the werk 


i, 


appallant had contracted te do through another contractcr and 
é 


deducted from the contract price the amount paid to appeltant, 
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the amount it cost to complete the verk and for the balance 
issned to appellant his final certificate for $759.17, Plsine 
tiff, claiming that he wae entitled to recover on a quantum 
meruit $2798.60, brought his action against sppellant in the 
Municipal Court, The court directed a verdict for the plaintiff 
for $759.17, owerruled plaintiff's motion for a new trial and 
plisintif? prosecutes this appeal from the judiment entered on 
the verdict. Plaintiff called several witnesnes, anionge them 
Church, the architect. The defendant offered no evidence. ¥e 
find in the record no evidenes tending te show that the archi- 


tect acted fraudulently either in cendemning a portion of the 





walls erected by the plaintiff or in completing the walls threugh 
another contractor. The contract provided that the contractor 
grould take down all portions of the walls “hich the architect 
_ should by written notice condemn as unscund or imprerer; that 
except in case of a dispute as to the value of axtra work, 
"Any controversy or dispute arising under this eontract shall 
be settled br the architect, whose decision shalt be final and 
binding on the partias nereta," 

We think that this is but another of the many attempts 
that have been made to aveid the certificate ef an architect 
given in pursuance cf the provisions of a huilding contract pro- 
viding that such certificate shall be final sand binding on the 
parties, by submittine the question of the ameunt due to a 
jury, and that the trial Judge proverly held that the arechi- 
tect's decision and certificate ware conclusive and therefore 
Properly directed the jury te find for the amount the architect 
decided and sertified was dus, 

The verdict is free from error and the judgment ia 
affirmed, 
AFFIRVED., 
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Tern, 1912, No. 


396 - 18441 
J. A. GORE, ) 
Appellee, ) 
) APPEAT, / PROM CIRCULT COURT OF 
vs. ) 
) f cvex COUNTY. 
MARSHALL FIELD & COMPANY, ) é 
Appellant. ) f 


MR. PRESIDING JUSTICE BAKER 
\ DELIVERED THE ® OPINION OF THE COURT. 
. F 

In trespass for fale imprisonment by plaintiff Gore 
against Marshall Field & Celpany, a corporation, there was a 
verdict for the plaintir? for &500 damages and from a judgement 
on this verdict the defendant prosecutes this appeal. Plain- 
tiff bought and paid fer an overcoat in the basement of de- 
fendant's store and started tc leave the store carrying the 
coat on his arm. He went up to the main floor and was about to 
pass through a revolving door to the street when 2 man standing 
near the door said, "Let me have the coat", and plaintiff, sup- 
posing that he was a docrkeeper who wished to assist nim in 
passing through the door, gave him the coat. He noticed after 
he head vassed through the door that the man had remained in the 
store and at once went back, took the coat from him, stook him 
and used language which he declined to repeat on the witness 
stand. The evidence does net show who tris men was, nor that he 
Was in the service of the defendant. Plaintiff never saw him 
at any other time and the witneeses for the defendant who tes- 
tified that they then sew him also testified that they never 
saw him at any other time, end that he was not, to their knowl- 
edge, employed by the defendant. We think that the jury could 


not properly find the defendant liable for the acts or conduct 































- is an 
“.0H ,S8fer ft! do 


range ~ 8eE 


\ ms 't trues, oB2 


‘ (3 BOD A ets vf 
' { oe Leaak 
_~ TO. LHUOD- PIUDALO MOAT TAMIA = pai Wate 
: -2V 
. .YTHUOD HOO 4 ( LBOISS 3. eee 
\ ( (XUADIOD rs ara He RAM 
(. cadmahteg@s 6099 Lege uy 


O8S.AIDE YP \- HAT is oo 
“$aNAe MOTTeUE oMTcTRZAS wae 
.TAUOD: THT TO HOIHETO eR 





ero ti intel wd daenoebrqel okie ict 88s a a al ae 

& aay etont sot Jstoq 100 s cenegied 3 brett Later font = 
tnewsbst 2 mort bas anpenabo00et x ‘Wiintata eds 20% $01 . 
“aber? -fasqus eit aers ovaoxg Jashaetsb ‘ont forbrev @ te 
~6b to fname & edt ri ‘twootsve 2 10% aes hia — 
‘ent? gnivries etoss ent sveel ot Bettste bens ened ae a 
03 teods see dns 100! ni ee ads of qu inew oH “359 PY. 
yatbneds nen 8 nodW gesxte ex? ot 1006 amivfovet pp = 


5 4 
2% 


~qwa Tisnisig bre *de0o need evar om tor" bisa ‘scarVae ies 
i! eee 

ni ais tatsas ‘od Bedaiw o@t raqeoir00b s aaw oat jedd 

is gas 

tette beoiton oH . das ond mid ora3 x00b oad Aguordt 2 


22 ae 


442 st Sentaust bod nan edd redtt ‘r00b oid fauordts senand b. 
; SH Mey a Ta 


sic toota ,mid mozt $05 odd dood vlad taew ‘eom0 ts 
a 


Fe 


sasnatiwv ond ro daeqe7 ot bomi Loop on sotsw saaugaat ms, 
By ss : apy Xo 00m 
eri teas ven eaw cam etat ontw wosia ton nob consbivs. edt 


nid wae reven Tittetert toabastsd ead ‘to oot vane Be 

. inte oe aba kt eal Searle Rane L435 203 

eee ow jasbneteb oat x07 ‘peneentiy add bra oats tedio aa 
ta? pds Sageesee 4 porte 


ween ved! todd boititasd oals mba wse neat ved teat bef’ 


a er 


-{wons tihest oF . fn aaw end sadt baw “omks 1630 Yas we mid 


sunt hie} 


blue yw odd tadd ankdt oF -tnabacted end xd Severe 2 
toubooo to atos sat tot sidaif faabustes edt batt yireqex 


of this man. 

Plaintiff went back to the basement with the man. He 
testified that when they reached the foot of the stairs the man 
had the overcoat and handed it to a man whom he identified at 
the trial as Kaatz, and said, "There is a coat this man was 
trying to get out with"; that Kaatz zaid, “What did you bring 
it to me for? xas« Take him to_ ", mentioning a 
name that he did not catch; that he said to Kaatz that he had 
hought the coat and paid for it, and Kaatz replied, "You are 
accused of stealing this coat and you have got to prove that 
you did not steal it and get out of here"; that Kaetz asked 
him if he wevld know the man who sold him the coat if he saw 
him, and he seid he did not know if he would; that Kaatz said, 
"lock for him® and he looked all sround for the salesman, could 
not find him end then "wandered" back to where Yaatz and the 
other man were; that just then a man whom he identified at the 
trial as Ceechran, a floor man, came up and asked what the trouble 
was; that the man who "carried" him down stairs said, "ihis man 
got away with this coat"; that plaintiff said he bought it and 
Cochran asked from whom he bought it and he said he dic not 
know,that he could not see the clerk from whom he bought it, 


and Cochran said, "You have got to prove that you hought it", 


. 


= x 


and he then said, "I have got his card"end took from his pocket 
the card of Wr. Prister; that Brister was at once called, came 
forward and stated that he nad sold plaintiff the ecat; that 
after some unimportant discussion with the employecs cof the de- 
fendant he left the store, taking with him the coat. 

Much of the testimony of the plaintiff as to what 


occurred in the basement was contradicted. All of the wit- 


nesses called by the defendant who saw plaintiff “sen he came 
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down stairs testified that he had the coat when he came down 
to the basement ane from that time until he left. Kaatz tes- 
tified that when plaintiff and the other man came down te the 
basement the other man asked if he was the manager and he said 
no, that he was a salesman; that the man then said, "You hold on 
to that man; he stole that cost out of here"; that he replied 
that that was not his place; "if you saw that man take the 
coat you hold on to him. I have not seen a3 man take a coat and 
won't make myself liable." Cochran testified that he did not 
see plaintiff on the day of the trouble and did not tell him 
thet the man with him was a watchman. 

Blackstone says, "To constitute the injury of false 
wrisomment there are two points requisite. 1. The detention 
f the person. 2. The unlawfulness: of the detention." If in 
this case there was a detention of the person it was unlawful. 
No crime had been comritted, and to justify in an acticn for 
false imprisonment against a private person the defendant must 
show that a crime was cormittied. 

Enright v. Gibson, 219 T11l., 550. 
On the testimony of ths plaintiff the question whether 

there was a detention of his person is not free from doubt. All 


that was said by any employee of the defendant, aecording to his 


testimony, was that Kaetz said, you have gat to prove that you 
did not steal the coat and set out of here, and that Cochran said, 
you have got to prove that you bought the coat if these state- 
ments or ¢ither of them can be construed a5 a statement thet 


plaintiff mist remsin in the room until he had proved that he 
bought the coet, then the jury might find that plaintiff was 
detained; but if the statements are to be construed only to mean 


that plaintiff would not be permitted to take the coat from the 
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room unless he proved that he had bought it, then the jury 
could not properly find that plaintiff was detained. Plaintiff 
claimed the coat and if the defendant, by its servants, did no 
more than refuse to permit Plaintiff to take the coat from the 
store unless he proved that he hed bought it, if their object 
was to hold possession of the coat and net the detaining or re- 
straining of the person of the plaintiff, then the defendant 
cannot, for such act and conduct, be properly found guilty of 
false imprisonment. 
Me@lure v. State, 9 S. W. Rep. 353. 

Put if it be admitted that the question whether there 

was a detention of the person of the plaintiff was @ question 


for the jury, the questions remain whether the court erred in 
refusing to instruct the jury at the request of the defendant 
that they should not under any circumstances award the plaintiff 
punitive damages, and whether the damages of $500 awarded by the 
jury are excessive. At mast there was only a detention of the 
person of the plaintiff for a few minutes and there is nothing 
to show that the servants of the defendant acted maliciously or 
Wantonly, or that tneir acts were conceived in @ spirit of mis- 
chief or criminal indifference to civil obligations. ‘We think 
that the casé is not one for the awarding of punitive damages, 
or smart money, and that the instruction in question should have 
been given. 

It is, ve think, incredible that the actual damages of 
the plaintiff approximated the damages awarded him by the jur3 


fhe verdict is reversed and the cause remanced. 


REVERSED AND RYUMANDED. 
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ERNEST D, MeARTHUR, ) 
Defendant in Errer, ) 
ROR TO MUNICIPAL, COURT 
¥s. 
) OF CHICAGO. 
JOSEPH A. HOPSOX, y 


Plaintiff? in Error. 


/ 1841.A.487 


WR. JUSTICE BROWN DELIVERED THE OPINION OF THE COURT. 


The judgement which this #rit ef error secks to reverse 
is for #1090 and was rendered on the verdict of a jury in an ac- 
tion for alisnaticn of affections. Ernest >, YeArthun, the plain- 
tiff, asserted in a "Statement of Claim" in the Municipal Court, 


that Jeszeph A. Hopson, the defendant, "caused and induced" Pearl 


oe 


Mearthur, the plaintiff's wife, "to sbandon the said Ernest D. He 


& 


Arthur and refuse to live and cohabit with him, and said defend- 
ant caueed the said Pearl ¥YeArthur te taks up an illicit cohabi- 
tation and dwelling «it aaid defendant, by means whersof said 
Brnest D. Ycarthur Jost the affection and socisty of his said 
wife.* 

The jury decided thai the chargs was well founded and 
rendered the verdict heretefere mentioned. The plaintiff in 
ervor makss among his assignments of errer these objections te 


the judgment: lst, that it is aguinest the weirht of the evi- 


co) 


dence. 2nd, that an instruction on the degree of mroef required 
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te sustain the pisintiff's case was er 
that "a prevonderance cf the evidence", instead of evidance 

sufficient to satisfy the jury "beyond & reasonable doubt", was 
enourch to establish the slaintiff's case. 4rd, that "there was 


‘ error in permitting plaintiff's atterney to ask a long eeries of 
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leading questions." 4th, that there sas error in admitting in 
evidence a letter purporting to have been written by Pearl Me 
Arthur to Ernest BD. MeArthur. ‘5th, that there was error in ad- 
mitting in evidence a letter claimed to have been written by 


Pearl McArthur to the defendant Hopson; and 6th, that the court 


erred in admitting in evidence what purperted to be a merriage 


eertificate purporting to be signed by a Justice of the Peace of 
Yilvaukee County in Wisconein. 

If the assumption is made that the marriage of the 
plaintiff to Pearl MYeArthur was sufficiently preved by the evi- 
dence or was admitted by the defeniant's pleadinge,concerning 
which we shall indicate our osinicen in discvesing the last ob- 
jection noted, we could not undertake te say that the plain- 
tiff's case was not sufficiently proved to justify the verdict of 
the jury. This dieposes of the first chjection we have listed, 
except as it may refer te the want of proef of the marriars, 

The second cbhjection is not well tsken. A prependerance 
of evidence was sufficient te establish the plaintiff's case, In 
eur opinion, in a civil case it is only #hen a verdict arainst 
the defendant requires that the Jury should find him ruilty of 
"an infameus crime*® that the law of this State demands procf 
"heyond @ reasonable deubt." 

See Solomon v. Huechele, 119 Ill. App. 594, and 
cases therein cited, and Crane v. Sehaefer, 140 Ill. App. 647; 
aleo Willer v, Falthasser, 78 Ili. 392. 

The third objection we need not Giseugs in view of 
our decirien as to the remaining objections, The same leading 
questions at least are net likely to be es*ed in another trial. 
The contrel of thia matter is largely in the diseretion of the 


trial court. 
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The fourth objection is, in our opinion, well founded 
in that it was errer to admit the letter apecified. Fut we do 
not regard it us an error requiring reversal, because we can 
not see how it could have injured the defendant or benefitted 
the plaintiff. 

Rut the fifth objection we regard ag fatal te thie 
judgement. The errer in admitting this letier agsinst Hepson 
is undoubted under the doctrine laid down by our fupreme Court 
in Razer v. Razor, 149 111. 621. Se2 also Jones v. Jones, 124 
Till. App. 201. 

It is insisted in behalf of the plaintiff that this 
letter, written by Pearl Metrthur tc the defendant and found in 
his pessession, ic shown by proof "aliunde the letter itseelf* 
to have been “adopted or sanctioned by some reply or statement 
or ect" on the part ef the defendant. “ea do net think that it 
appears from the evidence that the acts of fondnéses beivesn 
the parties had any reference or relation to this letter. 

It would te more te the purpsse perhaps te sav that 
the letter by itself, like the letter from Pearl YeArthu: to 
her husbend, vas probably ritheut infinence on the verdict; but 
aside from the fact that it was a matter which micht have been 
preseed insistentiy on the jury ea a facter in determining the 
credibility of witnesses, it munt he noted that the plaintiff 
himself seems to have regurded it as very significant proof cf 
his wife's infidelity. It wae not until he had found and read 
it that he manifested any great resentment on account cf hie 
wife's remarkable relations with Vopson. 

As to the sixth cbjection noted, it may be considered 
agoubtful if there was any competent and sufficient evidence of 


marriage between the vlaintiff and Pearl weArthur presented at 
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the trial. In Keppler v. Slser, 23 Ill. App. 643, this “Court 
held in an action for criminal cenversation,; that the plain-~ 
tiff's apsaking in his testicony cf the woman inycived as "ny 
wife”, was no evidence of 4 marriage, being a mere acknovledg- 
ment of a relation, net proof of an actual marriage. In the 
case at bar, however, the plaintiff in answer te direct ques- 
tions said that he was married to Pearl KeArthur cn Peb. 2, 
190¢, at Milwaukee, ¥ise nsin. Perheps this, in the absence 

of contradiction, would be sufficient evidence ef & ceremonial 
marriage if the piaintiff had stepped there, but he precesded 

te put in evidences (over objection) eae certificate bya Justice 

of the Peace in Milwaukee County, Yiseonsin, wich in cenneetion 
with hés testimony showed that the ceremony cf marriage he was 
referring to was before one 7. ¥. Hart, Justice ef the Peace 

in “ilwaukee County. It may be considered, ag we have said, that, 
the presentation of this certificate in connection with his tes- 
timony was equivalent to nis testifying to this fact; but the 
certificate itself ic net svidence «f the official character ef 
the Justice or cf his right te perform ea marriage ceremony, or 
that the cerexcny was performed, and was not admiasible aa suc 
evidence. At the beat it must be said therefore, tiat the evi-~ 
dence of the marriage which is essential te the recevery in 

thie class of cases was very scanty. As we hold the intreduc- 
tiscn of the letter last described az ty itself reversible error, 
we do not rest cur dséé¢egien en this seantness cf preef. If we 
ceuld take judicial notice of the rules cf the Sunicipal court 
we sktould have no difficulty in nelding, as defendant in error 
argues, that the state ef the pleadings shows @ practical admis- 
sien 6fathe marriage by the defendant and that he cannot “ow be 


heard te question it. Put the Supreme Court has said in its 
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opinion in Sixby v. Chiesgs City Railvsy Company, 260 Iii. 478, 
that the Aprellate Court cannot in any caee coming from the Yu- 
nicipsl Ceurt take judicial netics of the rules of that Court 
ner consider them unless they are made part of the record by a 
bill of exceptions. They are not eo made & part of the record 
in the cese at bar. 

The judgement of the Yunicipal Covrt is reversed and 
the cause remanded to that eccurt. 


RREVERSZD AND REYANNED. 
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aminor, by 
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Appellee, 
APPZAT, FROM SUPERIOR COURT 


) 
OF COOK COUNTY. 
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. STATEMENT BY THE COURT. 


‘ j 
\ H 
f 


Vie 
THE CHICAGC, ROCK ISLAND & 


PACIFIC RAILWAY COMPANY, 
Appellant. 


The plaintiff in this action, who is the aprellee in 
this court, a minor, \ recovered on January 27, 1912, a judgment 
in the Superior Court ‘for sy0,000 against the defendant corpera- 
tien for an injury - hs dees of a leg - suffered as he charges 
throuch the neglicence ef that corporation's servants. The 
judgement was eon the verdict of a jury. 


The declaration in the case, on #hics it went te the 


. jury, was of three counts. The first count cherges that the de- 
fendant was at the time of the accident (January 9, 191°) a 


‘ common carrier of passengers and that thse plaintiff was a passen- 


@er on one of the defendant's trains and had paid his fare as a 
passenger; that at Auburn Park etstion it was the duty of the 
defendant to bring its train, and particularly the car the vlain- 
tiff was on, te a full step and keep said train at a full etop 
lone enough to enable the plaintiff to safely alight, "but that 
while the plaintiff was *ith all due care and caution for his 
ewn safety x * in the act of stepping from the frent platform of 
the said car x x the defendant x * negligently and without 
warning to the plaintiff caused the said car to be suddenly and 
violently started =x v#ithout bringing the sans to a full 

stop and standstill for a sufficient length of time so that the 
Plaintiff might safely alight therefrom; by means whereof the 


Plaintiff was thrown ts the greund there from and eff the front 
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platform of said car and under the wheels of the said train of 
cars“ and injured. The second count has the same recital as 

te the defendant's character as a common carrier and the plain- 
tiff's status as a passenger, but alleges as the negligence 

that the defendant neglisently permitted snow and ice to accumu- 
Yate on the platforms and steps of the car the plsintiff was in, 
and allowed them to remain there, having actual or constructive 
notices of the conditien, and that while the défendant vas a 
passenger and after the car had come to a full stop and standstil} 
at Auburn Park etation and the plaintiff was rightfully upon the 
eteps of the front platform of the car and about te step off from 
said platform end steps to the station, the train and car 
suddenly and violently started, whereby and by reason of the 
negligence of the defendant in allowing snow and ice to accumu- 
late on said platforms and steps the plaintiff, although in the 
exercise of due care, unavcidably slipred on said snow and ice 
and fell from and off the front platform and steps of said car 

te the ground there and under the shesis", ete. The third ceunt 
(added by amendment to the crisinel declaraticn before trial) 
alleges as te the statue of the plaintiff merely that he was a 
passenger on the defendant's car without asserting that he hud 
"paid his fare", and asrerts that the defendant "se carelessly 
and improperly dreve and manared the sxid train ef cars and the 
ear upen which the plaintiff was a passenger that by and threugh 
the negligence and imprepear conduct of the defendant in that be- 
half, while the plaintiff was in the exercise of due care and 
caution for his orn safety, the said plaintiff sas thrown eff of 
eaid car upon which he was a passenger without warning to him of 
any kind", and "te the creund there frem and off the platform 

ef said car and under the wheels cf said train ef care", etc. 


The defendant pleaded the general issue. The 
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objections made te the judement by the defendant and argued by 
4t in this court are: 

First, that the verdict is against the weight of the 
evidence. 

Second, that the court below erred in net giving a 
peremptory instruction for the defendant at the conclusion of the 
evidence for the plaintiff or at the conclusion of all the evi- 
dence. 

Third, that the court erred in civing certain instruc- 
tions which reeornized the character of the plaintiff at the 
time of the accident as a passenger on the train of a common 
carrier and declarsd the duty of a common carrier te a passenger 
te be te exercise the hichest degree of care and skill consistent 
with the practical operation of its road, thus ignoring a con- 
trolling fact in this case - that the plaintiff was riding on a 
pass which contained this stipulation: 

"Ry the acceptance and use cf this ticket any and ail 
Claims on thin company, whether due to negligence of its arents 
er otherwise, for injury to the person or less of or damage tc 
the property of the holder are waived and released, and he 
agrecs to identify himself whenever requested. The company re- 
gerves the right to recall or take up this ticket at any time. 

I accent the shove conditions." 

Fourth, that the court erred in giving an inatructicn 
that the fact that the vlaintiff was using a pass with the said 
stipulation would net in itself relieve the defendant from 
liability if at the time ihe plaintiff was a minor. 

Fifth, that the court erred in fiving the following 
instruction concerning preponderance cf evidence. For cenven- 
ience of reference hereinafter, we densminate it No. 1. 

"The jury are instructed that the plaintiff must es- 
tablish his case by a prerenderance of the evidence, Thir pre- 
ponderance, however, is not alone necessarily determined b y 
the number of witnesses testifying to a particular fact or state 


ef facts. In determining upon which side the preconderance of 
the evidence is the jury should take into consideration the op- 
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portunities of the several witnesses for secing or knowing the 
things about which they testify; their conduct er demeanor while 
testifying; their interest or lack of interest, if any, in the 
result of the case; the relation or connection, if any, between 
the witness and the parties; the apparent consistency, fairness 
and congruity of the evidence; the probability or improbability 
ef the truth of their several statements in view of ail the 
other evidence, facts and circumstances proved on the trial; and 
from sll these facts detercsine upon which side is the weight or 
preponderance of the evidence." 


Sixth, that the court erred in giving the first two 


. 

| of the three instructions following (which first twe fer con- 
venience we denominate instructions “os. 3 and 4 respectively) 
q 


and in refusing te give the last one of the three (which we de- 
nominate Refused Instructicn A). As they pertain to the due 
Gare required of the plaintiff to enable him to recover, we 
group them together. 

‘SINSTRUSTICN 4. The court further instructs you that 
before you can find against the plaintiff on the gsround of con- 
tributery negligence you must believe that the plaintiff did not 
use euch care and caution as a person ef his are, intelligence, 
judgement and experience would have ordinarily used under the 
circumetances surrcunding him at the time." 

SIRSTRUCTION 4. The jury are instructed that the ordi- 
nary care réquired of the plaintiff as defined in these instrus- 
tions is such care ae an crdinary prudent person of the same age, 
intelligence, experience and capacity would exercise under the 
same cr similar circumstances.” 

PREPUSED INSTRUCTION A. Ordinary care iz that derree of 
e@are which a reasonably prudent person would exercise under the 
game circumstances and conditions." 

Seventh, that there is a variance between the allera- 
tions cf the declaration and the preof, in that the alleration 

_din each count is that he fell under the wheels of the train at 


| Avburn, while the proef ia that he so fell about a thousand feet 


south therecf. 
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MR. JUSTICE BROWN DELIVERED THE OPINION OF THE COURT, 


We have carefully considered the evidence in this cause 
vith reference to the contention vigorously made by the dsfend- 
ant that the weight of the ewidence is so clearly arsinst the 
verdict and judement that we sheuld set them aside, and are un- 
able to agree with it. The questiom whether the accident happened 
ae the material allegations of the decisration said it did, be- 
cause of conditions which invelved the fault of the defendant's 
agents, or ina different way, invelving the plaintiff's own 
negligence only, was a fair one fer the jury, and efter giving all 
due weight te the arguments urged by the defendant's ecunsel ve 
de not find such inherent improbabilities in the plaintiff's 
story of the accident as te justify us in holding that the ere- 
dence which the jury shoved by their verdict ther gave it should 
be held unwarranted. Under these cirevmstances it wovld be use- 
less for us te discuss in detail the testimeny. “no eye witness 
of the eccident but the pleintiff testified. “er do «e consider 
that there was ceTirite contradiction in the evicence effered 
by the defendant of anything which the plsintif?f stated. Un- 
Goubtedly the defendant “ss at 2 disadvantage in that the acci- 
dent was, sc far as it was concerned, apparently "a blind one*, 
in the parlance used in such ecnses - one in “Fich neo report was 
made and in which no eye viltnese wag avellable for their in- 
vestigation; but this weunld not justify ues, under the evidence 
as it aposcars in the reecrd, in settine aside the decision of 
the jury on the facte. 

Amore difficult question is rresentod te us by the 
arcument that under the conditicns of the pass on which the 
pisintiff was riding he was not = passenger tn the defendant's 


train in the sense that reguired the deferdant to exercise 
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towards him the highest degree of care consistent with the prac- 
tical operation of the road, but wes a mere licensee, to whom 
the railrosd company was liable for an accident like this only 
for negligence sc gross that it must in the sye of the law be 
called wilful, and by the further provosition that by the ac- 
eeptance ani use of the pass the plaintiff must be held, in ac- 
cerdance with the lanfuage of the conditions on its back, to 
have “saived and released" "any and all claims on the company, 
whether due to neglicence of ite agents or otherwise for injury 
toe the pergon,*® 

Because ct? the proven use by the pisintiff of the pase 
with this condition upon it, the defendant maintains the court 
should have peremptorily instructed the jury for the defendant, and 
failing in that, should not have given the instructions describ- 
ed in the third and fourth scbjections of the defeniant indicated 
in the statement orefixed hereto. 

Unless prepared to adit that the ceurt sos wrong in its 
@ecision and in the reasoning of the Gpinien in Pennemivania 
Company v. Purvis, 125 I11. App. 447, wo must hold these pesitions 
ef the defendant in the case at bar not well tekken. It le the 
contention of the defendant that the ceurt was wreng in the Pure 
vis case. It challenges the positions thet ths pasa with its 
eonditions wae a contract and that the bringing of the suit 
was a disaffirmance. 


be 


Rut even on the assumption - which we do not make = 
that the theery upheld by the court in the Purvis case as to 

the dizaffirmance of the contract vasa incerrect, wa do not assent 
ts the defendant's contention in regard to the vasa deseribed in 
this case. In cur opinion it was not, 23 maintained by the de- 


fendant, a more gratuity, a free cift sr a free license - as it 


is variously cslled in the argument, 
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A copy of the pass, except that presumably the blanks 
indicated in the ecpy were filled up with the preper names and 
terms in the original used by the plaintiff, was introduced in 
evidence and on its face read as follows: 


"Reck Island Line, 
1910 Employes Tvarterly Pass. 





Paes 
a —_—_ 
_ Chicage and 
Acesunt 


| Not rood * aSane oe 
Veid unless countersicned by L. °. Seward 
or DBD. tL. Greitz. 
Countersirned: H. A. Fudes, 
2 tae President.* 

Arcund and beneath this text were numbers, each in a 
small line square like this from 1 te 194. These numbers 
were te be punched out as the pass or tickst was used on each 
trip taken on it. Thus by it the employs was furnished with 
transportation to and from Chicago te the singles place mentioned 
in the pass seach day for $7 days. 

The plaintiff was an employe cf the defendant company. 
He was “a general utility man" for the company, he says, "but 
hie positicn on the bocks was as bacesge man". He worked on 
the main floor of the defendant's station in Chicage on Van 
Ruren street in the baggage room. fa lived at 016 Normal ave- 
nue, which is near the Auburn Park station of the read at 75th 
street, cig¢ht or nine miles from the vlsace of kis daily work. 

The teatimeny cf one Lorenz, empleyed by the defendant 
sompeny in the office of its superintendent, and that of cne 
Creitz, smployed in the President's effice, preve (as indsed the 
printed blank dees) that the bestowal cf this pass was not an 
taclatedé or sporadic incident cf an seaomedation cf & particular 
man, but part of a system of the relations of the road to its 
employes which had been continued fer many years. 


It £s practically conceded = at all events ve hold it 
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true - that the law of Illinois renderg invalid as aguinst “a 
passenger for hire or eebeltenetion, the exemption or ~siver and 
release from liability for negligence which appears on the back 
eof the pass invelved in thie case in these words: 


“Ey the acceptance and use of this ticket any and all 
claims on this Sempany, whether due to negligence of ite agents 
-or otherwise for injury toe the person x s ‘of the holder, are 
waived and released.* = x s 


Illinois Central Railroad v. Fesebe, 174 Ili. 14. 

The queeticn therefore arises, irrespective of the 
infancy of the plaintiff, whether this employe, living upon the 
line of the read and going te and frem hie werk cach dey on & 
coupon pages issved by the Company to its empleyes in sccordance 
with a recognized system, vas not “a wasrenger for hire® and 
"for consideration®? We think he was. 

The cireumetances cof the issuance and use of the pees 
in Doyle v. Fitchburg Railread Company, 164 Mass. 492, did not 
differ from thone in the case at bar, and the reasscning of the 
Court commends itsslf to we when it saye - 


Tt feirly may be said ir this cause that the ticket 
formed a part cf the consideration by which the plaintiff's in- 
testats wars induced to enter and econtinve in the empleyrent of 
the defendant and wae not a mers gratuity. The ticket was only 
given to empjoves and not to all of these, but, so fur as apoears, 
oniy to such as worked in Boston and lived on ths line of the 
railroad in some other place. It had reference, therefcre, ta 
special circumstances attending the performance of services for 
the Company and the earranrcement wall mey have been regarded as 
mutually advantagecus. Fy it the defendant vas enabled te ob- 
tain the services of thore sho did nct live in Reston and trus 
to draw its employes from 4 larger body, subject only to the ex- 
pense of their transportation, and the plaintiff ts intestate wee 
anabled to enter the defendant's employment on *qual terms 
as to vacen with there Living in Roeston. Without epsculating as 
to what th e rights of the plaintiff's intastate to the ticket 
would heve been if at any time he had left the defendant's sme 
ployment before the end of the month, we think it plain, 4s a1- 
ready stated, that as this enee standa the ticket vreperly cannot 
be regarded as a gratuity. 





Counsel for anpsllant in the reply bricf,commentinge 


on this case and others, say there is no evidence in ths case at 
































~&" Sankege aa Dilaval etsbast atodi fir to wat da? “Sad oe 
Sane sevia. to noisgrexe ond eftolfateilsace 10 eatd sot woandaaaa 

weed ods a0 akeodqe doinw eoaegiinen tot (Lidell mort 
tees ened? at oauo at = ‘bovtovnt sang 6 


“Ste ome yrs sedoit af 4$. Yo ens bus penaigeovs eds ae 
. @apeg2 aft to sorts t fpen os sv tedJedw ern gamed a no 

9% ,teblos ef? Io 2° we nee teg. ertoos viwtat tet estwisdio 
Fo 2 & i fag ‘a 


aes bs 


«8S GEST Bf et deed Lv bacrliek texts afomtsst 1 
ont %e ovtios qesttt ,sevette ereteme st gobdacap e a 
ane goqy satvns 1 2telque aise tonte de ila 


it mer ont feet 


: 

| 

P Sz —_ 
‘ 2 2 ws dens. 4207 eid mot. tae ot yatoa Bas baot ef: to. mit 
pe 
. woasbr0908 st aoyetqms aft ot ‘ngigize?.. ont vd beyael esas me 
i 
: 
oo 


bee vost xo? tspanaaeg ae om. ese emednra hontagooes 2 $3 
; es ae 


228 eit datse oF pliant , 


aang of? Io eo has eoneuaelt ed? Yo seonstemwotts edt. ogi 
" gon BED .SOS ona das .ttagrod baorlten suriiog MT, 8 


suid Yo. poingase: edt hae .xa¢ 2a aano. ssi? ak papal wort 3 ' 


~ aye 3t sedv av ot “Mosse. sinemoe # ea 


: geteis eg? get osusc abst nt Diee od “am YEskst O7P vate: Rie 
| eni e*tiliniele ed? doidw yd noltisteblanos eds Ye rag mre 
To dneeyotars oft mt oyniztnoo bee tetee. ot ne ca o3 

; Vine eaw sevois sd? .ytinviary o1t]en: 7 tor saw ‘bas : 


mma fe 25 4 sted a sai hs de galest 
gota etsrs a, eS 


tot easeolytes te eonemietieq na te 
as hobveget.noed svat yam L[isw igome 
~@e a2 beidaene sav jinboneteh end 32. 2uoeRs. 
suit bns modeot al evil tan _bhb: ofty ones To. see. 
~xe edd oF y{no Jootdva ,ybod zeg1el 2 wott ae 
sas Siateeini a’ tilinielg ed? baw notte? 
emisd Isups no Jnemyolqms sh pat Be 
86 gniseivosge, tuetsiv.modoof mk. er 
gexoti eff 02 sieiseint reat sntatn’e *aeedaat 
oo, s'inahbssteb aef?-steL bed oc. wos 
= as ,mleiq 3 antd? ow ,Ainom of} To 
sonmao “ltegoty ¢sdots off e2bdnates aOR 






ids 
ee 


Ut a on ; baa es 


» Sad. Se 
> el bnomscs , eis <iqet end at toalloqqa 30 : & elke —— 


a $a e8e0 243 at obnsdbive on ab exec} i th 2as0 saw 


oe {sn@te ut 2F 





he 
J 


bar that there was consideration for the pass, and that it was a 
matter of proof, the burden of which was upon the plaintiff. If 
such proof had been attempted, they say - 
"Ye might have been able to show, among a great many other things, 
that ali of the employes ef the Rock Island de not live upen its 
line, and yet there is ao difference in the pay of thoee who 

siust pay for their transportation and these who ride on the Rock 
Island free.* : 

We think that which was chown raised the presumption 
that the pass was no mere gratuity, but a thing for which the 
defendant company received consideration. Certainly if it had 
been shown by the defendant that "there is ne difference in the 
pay of those who must pay for their transportation and those whe 
ride on the Rock Island free", it would still be undoubtedly 
true that the defendant was enabled "to draw its employes from 
@ larger bedy, subject only to the expense of their transporta~ 
tion.* 

The worda we have italicized in the guetation from Doyle 
v. Fitehburg Railread Company, supra, might all be omitted with- 
eut in the least disturbing the argument that there was a con- 
sideration for the pass, Indeed notwithstanding shat is said 
in the opinion the stutement of the bili of exceptions in the 
Deyle case as giver in the report is - 

“There was & well known and uniform custem of the dee 
fendant known to Cernelius J. Deyls te furnish to its employes 
who worked at Feston and Lived at coms cther place on the line 


*s the road a ticket in the form hereafter set farth. Ths rate 


f wages paid to the defendant's employees for a piven CL& = cr 


wake Was the savé, whether ihe employe: resiced | at the Tisee 
where he reread, cr at some “ether place on the Line. arid ts was 


furnis is he with ene 2 of | the aforesaid tieke Ete — 
Theres are cther authorities helding an ermloyce's pass 
not ge gratuity, the reasoning of which we think ie applicable to 


the case at bar, and which we think can not successfully be dis- 
tinwuished from it in material matters. Amone them are: 
Hebert v. Portland Railroad Sompany, 104 Vaine, 


3153 
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Railway Company v. Stevens, 95 U. S&S. 655; 
Williams v. Gregen Short Line R. Co., 18 Utah, 
216; 

Mofulty v. Railread Company, 182 Pa. St. 479. 

Indeed we do not think that the principle inyclved 
in the long line of "stock pass cases", so-called, is really very 
different from that invelved here. 

The Supreme Court of Tennessee, geing further than is 
necessary for the decision of the case at bar, has agserted - 
citing authorities which it deems applicable - that - 

"The weight of authority and of seund pelicy we think 
is that where a servant performs all his werk at a fixed place 
and the master either by custem or gratuity carries him to and 
frem hiz2 work, the servant doing no service for the muster on 
the train, he iz to be treated as a pasaenger." 

Transit Co. v. Venable, 21 Tennessee, 450. 

If the pleintiff's pass was net « gratuity, and he was ea 
passenger in the sense of being & “passenger for hire", as ve 
think he was, then, ss we have heretofore indicated, the conten- 
tions of the defendant, ovased on the conditions printed on its 
back, aré not weil taken. 

Instruction Yo. 1 is vigorously attacked by ths appell- 
ant. Ye do not think thst the Supreme Court has ever reversed 


a judgment on the ground of this instruction sione, and we are 


not willing to d- so. The Supreme Court has said that it "can 


only 


not be said that the Court haa given its unauslified ap»roval” 

to it, or that it might not be misleading in certain cases, and 
it haa (BE. P. & E, Ry. Co. v. Lawler, 229 I11., 621) anlsadverted 
on it in cages reversed for other reasons; {tyons v. Ryerson, 

242 Ill. 409) but it refused tc reverse on aceount of this ine 
struction in the Lavler case and in Dering et al. v, Pareak, 
227 311. Fi. 


Nor do we think that taken torether the instructions 
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upon contributory negligence or the preponderance of proef con=- 
cerning it could have misled the jury cr require a reversal 

at our hands, although we do not regard the phrasing ef instruc- 
tion three as commendabis, 

The refusal of inetruction A. was not, in cour opinion, 
error; nor dc we think the pesition of the appellant concerning 
an alleged "fatsl variance between the allegations of the decla- 
ration and the procf" needs discussicn. *@ recognize no such 
variance. Put if there was cne it was not made the subject of 
an objection or comment in the Court below, which is fatal to 
its consideration here. 

The judement of the Superior Court is affirmed. 


AFFPIREED, 
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tor, 1912, No, ; 
28% = 18428 f 
PREIDA CAUGER i; 
Appellee, » | 
) APPRAT, PROM THE COUNTY COURT 
vs. ) i 
):; OF COOK COUNTY. 
AMERICAN PATRICTS, ) ; 
Appellant. ) | 


184T.A.490 


ER. JUSTICE BROWE DELIVERED THE OPINION OF THE CourRT. 


The appellee in this case recovered a judement in the 
County Tourt af this County, February 3, 1912, for five hundred 
dollars against the app¢liant, a fraternal insurance cerporation, 


on m benefit certificate isrcued by said appellant, which provided 


that: 


*In consideration of the warranties contained in the 
application of Priedrich Gauger for membership in Council 630 
of Chicago, Illiineis, which are made the basis and a part of this 
contract, the American Patriots hereby accepts this applicant as 
@ member of said council and promises tc pay out of its Benefit 
Pund Pive ttundred Dellare te Preida Cauger, wife, as Heneficiary 
or Reneficiaries, as provided by ths constitution and laws of 
the American Patriots reguiating the payment of benefits, uron 
satisfactory evidence of the deat of said member and upen the 
surrender of this certificate.” 


The italics sre ours. Ye merely use them in this and 
subsequent quotations from documents apresrine in the record to 
Call attsnticon te the «ords affecting the question on which this 
appeal, as we view the matter, must turn. 

This certificate is dated December 25, 1905, and bears 
a notation that it was delivered Marck 2, 1999, It alse bears 
the following undertaking cf Friedrich Gaurer: 

"I hereby accept the above eertificate on the conditicns 


named herein and warrant that I am in gocd health. 
Friedrich Gsuger." 





Priedrich Gaurcr seems, previous to the date of this 
certificate, te have been a member of s& accisty called the Hank- 


ers Sndowment and Yutusl Aassciation of Chicago. This aszeccia- 
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tion seems to have "reinsured" its mexbers, or some of them, 
with, or transferred them to, the American Patriots, fcr there 
is no formal application of Priedrich Gauger for membership in 
the latter bedy shown except the following (vithout date), which 
wae introduced by the defendant company in evidence in this case 
as “the aprlication for mexbership made by Friedrich Gauger to 
the American Patriots®: 


“Contract Bo. 21464. (ade in duplicate, one copy to 
be filed with the American Patriots and the other tc be attached 
to the member's certificate.) 

In consideration that the member of the Eankers “ndove- 
ment and *“utusl Association of Chicago, whese signature appears 
below, hereby warrants that the undersigned is now of scund men= 
tal and bodily health and that the undersigned will pay te the 
American Patriscts « monthly assessment of the same amount as he 
or she has been paying to the Bankers Endowment and Mutual Ae=« 
sociation, the American Patriots of Springfield, Illinois, here- 
by accepts seid person 2s a meriber, and «gress to pay in accord- 
ance with the constitution and lawe cf the American Patricts 211 
the legal benefite promised in certificate Known as Uc. 7O7 is- 
sued by the Fankers Endowment and Putuai Associsaticn of Chicago, 
Tilinois, In witnese of the accertance of the terms of this 
contract the officers of the American Patriots and the member 
have hereunto affixed their names and the seal ef the American 
Patriots has been sttached thie day, 

American Patriots, 
(Corporate Seal.) by &. & Therpe, President, 
@. NH, Tayler, Recorder, 
Friedrich Gauger, “erwber.* 





An officer of the aprellant secisty testified in ef- 
fect that this document was meade during December, 190%. 

In 1999 Priedrich Gauger was suspended frem the order, 
and under date of April 1&, 190%, signed the following decument, 


on which he was duly reinstated as of that date: 


"Ansrican Patriocta, Springfield, Illinois. 
Original Schiller Council No. 630. 
Application fsr Reinstatement, April lc, 190°. 


I, the undersicned, a suspended member of “Teuncil Ne. 
650 of the American Patriots, holding Tertificate Yo. 21646, ac- 
cepting all the crovisions of the censtitution of the erder now 
in force, do hereby ask to be reinstated and werrant that Y an 
in good health and not engared in any occupation prohibited by 
the constitution of the crder and that excert x x s = 
have been free from all bodily injuries and ailments eince the 
date of said certificate and ask that this werranty be attached 
to my original anplicatien for membership and that it become one 
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of the warranties upon which my ineurance in said order is 
based, hereby waiving inquiry by the society in respect cf 
the foregoing warranted declarations. 
I have attached duplicate cof this warranty to my bene- 
fit certificate. 
Fritz Gauger. 
Fitness: 
P. RB. Singer." 


April 21, 1910, Priedrich Gsauger died of tatanus, 
being then a prisoner in the Mouse of Correction of Thicago 
(commonly known as the Bridewell), te which institution he had 
been committed by the “unicipal Court of the City of Thicaro 
April 15, 1910. He had been found guilty by said court of a 
violation of ar ordinance of the plaintiff against disorderly 
ecenduct and fined fifteen dellare and costs. Default having 
been made in payment, it was ordered by the eourt - 

"That the iefendant stand cormitted to the HYouee of 
Correction of ssid City of Chicago until the whols of said debt 
and costs shall have been worked sut « = 8 % ® and that 
@uring the imprisonment of eaid defendant in said Heuse of Core 
rection he be required te labor under the direction of the Su- 
perintendent of said House of Cerrection and secording to the 
rules of said House of Correction and the Bailiff of thie court 
is hereby commanéed to take the body of ssid defendant Pred 
Gauger from the bar of this court and deliver said bedy to the 
Superintendent of said Heuse of Terrecticn, and the Superinten- 
dent of eaid House of Correction iz hereby commanded to receive 
the body of said defendant Fred Ssuger inte his custedy and cen- 
fins said defendant in said House of Cerrecticn at lator from 
and after the delivery of asid toedy te eaia fSupsrintendent until 
such debt and corts ehall have been werked cut BRN XX OF 
until said defendant shall have been discharged according ts 
law, provided eaid imprisonment shell net exceed six months. ® 

This order was carried out and it was while Friedrich 
Gauger wae in custedy under it that he died, sg befere stated. 

Preef wag made of the death and payment demanded of 
the defendant ecciety, but the claim was rejected, fFuit vas 
then brought. The defendant scciety cvieaded the gentral issue, 
also that the certificate was avcided because the defandant 
suffered Prom the tetanue from ehiich he died in consequence 
of a evicidal attempt upon his own life in viclistion ef thee 
constitution of the order and the contract; also that th: reine 


etatement of Csuger in ths order was invalid because cof his age 
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when reinstated; also that the suit was not brourcht in time, 
ani, finally, that the said Friedrich Geauger had agreed for him- 
self and his beneficiary that the constitution and laws of the 
acefendant scciety should be a part of his contract; that Secticn 
sixty-five of the censtitution of the defendant order was in 
force at the time he became a member and at all times there- 
after, as follows: 

“tec. 65. If a member dies in consequence of a dual 
or by the hands of justice or by the practice of any pernicious 
habit that cbhviously tends to shorten Life or by the use of in- 
toxicating Liquors or drugs, or throurh or by the violation of 
any criminal law of sny state, or while in the custody of ar] 
officer cof the taw, then in sll auch cases the certificate o 
membership esall be null and void, mit the Board of Directors, 
if in its judemant the circumstances attending euch death war- 
rant it, may at its option, without prejudice, pay any sum not 
exceeding the full smount therasf®; 
and that at the times of his dsath Gauger was in the custody cof 
an officer of the law, which rendered the certificate void. 

The plea, which was inartificially drayn, also asserted that the 
certificats wae void beesuse Taurer was sddieted te the use of 
intoxicating liquors tc excess, which tenied to shorten his 
life. Having denied by revlications previcualy filed the sub- 
stance cf the other pleas, to thie last clea the plaintiff filed 
a replication in #hict she denied "that Friedrich Cauger was in 
the custody ef an officer of the law sehen he died", and then 
afided the serertien that saaid Friedriehn Cauger did not die from 
the use ef intoxicating liquors or drugs. 

The cause wes submitted tc a2 fury. After the evidence 
(which established the Section of the “onstil tion nucbered 65 
and set out in the plea hefore described) «as sll in, the de- 
fendant moved for & peremptory instruction, It was refueed, and 
the cause went to the jury with instructions prectically call- 


ing attention to the defence of suicide only, altheugh the fel- 


lowing instruction was civen at the inetanesa of ths defendant: 
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"The court instructs the jury that the constitution, 
the by-laws of the defendant and the membership certificate is- 
sued to Priedrich Gauger by the American Petriocts must be con- 
sirued together as ons contract and the laws of the defendant in 
force dering the time said Priedrich Guager was a member of the 
defendant order were bindine on him and are alse binding en the 
pensficiary, the plaintiff in thie suit.* 

Assuming that all other matters of defence raised by 
the defendant were proserly decided arsinst it, as indeed we 
think they were, we see no way in which the provision of the con- 
etitution that "if a merber dice «x x x while in the custedy 
of any officer of the law x % 2x the certificate of mombership 
shall be null and void" can bs ignored; nor can we see why it is 
not applicable to this ease. 

By virtue of the certificate itself and its acceptance 
and the application for reinstatenent, this sroevision or condition, 
we think (as the Judge ruled) eas a part cf the contract made 
by the parties, 

The answer made by the plisaintiff te thin dsfence in the 
court belew was that the proper construction of the Eection eculd 


not make if apsliasable, With this the trial Judge agree 
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marking that he did not think "or while in the custedy of any 
officer of the law" *culd mean teehnically being in the custedy 
of an officer of the iat, because", as he said, "1 can see 

shere one of the mest innocent and sober men in the csuntry might 
be in the custedy ef an officer end might die in his custody. * 

Fe do not follow ‘this resaoning The statement of the trial 
Judge aa to the possibility of an entirely innocent and seber man 
being in the custody of an officer cf the isuw and therein dying, 
is of course true, and it may show the condition beth @ hargh and 
unjust one and an unsise one for the deceased to nave antsred 
inte; but we de not see how we ean change the contract or make 


anethsr for the parties, 
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In argument in this court the plaintiff says that the 
provision should not prevent the reecevery because there is no 
causative cennection between the custody and the death. This 
statement of fact is true aiso, but it in not a part of the cen- 
tract that there should be such 4 causative connection. And we 
know of nothing which prohibited the parties from making the 
contract, which, ceneidering the Section of the Tonstitution in- 
volved, ve must hold that they did make. That Frisdrich Cauger 
died while in the custedy of en efficer cf the law was undenisble, 
we think, anc this should heave prevented recevery. The peremp- 
tery inetructicr asked for by the defendant should have been 
given, and we must reverse this judgement without remanding the 
case. 


REVERSED, 


ee ee We 
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38% - 13428,  GAUCHR v. AMSRICAY PATRIOTS. 
FINDING OF FACT. 


Priedrickh Cauger died while in the custody of an of- 


ficer cf the law. 
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CALVIS ¥, BURERT, 
Appelies, 
APPEAL PROX THE MUNICIPAL 
vs. 
COURTT CF CHICAGO. 


1841.A.491 


THE URES CONSOLIDATED MINING 
COUPANY, CUARLSS A. TIMSTON, 
Ww. R. ¥VACDORALD, JOHN 4. TURNER 
and °. D. EISICK, Om Appeal of 
JOHH 4. TURNER, CHARLES A. 
VIUYSTON and P. D. MINICK, 

‘ Appellant 





Ne See ee eee eee See ee See eee et 


YR. JUSTICE BROWMPELIVERED THB OPINION OF THE Coun? . 


The principal contention of apvellants in this case is 
that the verdict on which the judement attacked by the apveal 


wae based was clearly and meanifssetiy against the weight of the 


evidence. The judement was rendsred by the Nunicipal Tourt of 


7 


Chicago January 5, 1912, It was for $4568.27 and costs. It 
was in favor of Talvin W. Burket and against Charles A. Yinzton, 
W. R. Vacdonald, John H. Turner and P. D. Hinick. Cf these 


-- 


Wineton, Turner and “inick have appealed to this court. 


"Shicago, Illinois, March 14, 1906. 
On or before one year after date the undersizned, The 
Uree Consolidated “ining Company, promises to pay te the order of 
) 
? 


£ 
falvin ¥%. Rurket the sum of Four Thousand Pellsre (#4099°.0¢ 
with interest from date at the rate of sight per cent. per an- 
num, until paid, for value received. This note may be extendsd 
if desired for a further period cf two years upon payment of 
interest. 
The Ures Conasslidated Mining Company, 
By John H. Turner, President, 
Ve F jacdonald, Sseret: 
inston, 


(SBAL CC. A. ¥ 
The Ures Consclidat ; 
Sinineg Company. 


v. RK, Kacdonald, 
dchn H. Purner, 
P. D. Minick." 


La 
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The nate «ap giver before the statute of Illinois 


known as the Negotiable Instrument Law, eprroved June 5, 1907, 
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went into effect. Considering the wording of the note, Section 
64 of that Act, were if applicable, might hava determined the 
prima facie relation of the appellants to the paper to be that 
of endorsers only; but ther e is no doubt that before that stat- 
ute was snacted they were,on the face of the instrument itself, 
either principal makers or sureties. The evidence, which in 
that respect is not conflicting, shows that they actually signed 
as sureties, and perhape without any further evidence the fact 
that the hody of the note describes the Ures Conselidated Vining 
Company alone as the promisor would have fixed thelr relation 

asp sureties rather than principals. This, however, is immater- 
ial. The Uree “onsclidated Wining Company was net served in 
this ease, and while judement was rendered as well ugainss “. R. 
Macdonald as the other individual defendants, he has not joined 


in the apreal. 


4 % t. —s  % = « 3 . a -3 . . = a _ 24 
Which the appeilants and Yacdenald signed, but on the condi- 


tiens om which their undertaking as ewiretiss vas to beovwns ef- 
fective in favor of the payee, Burket, and whether the ecandition, 


% such there were, batween themselves was Known to Furkst. 


The aposllantsa say that their wnadertaking te become sursiies for 


the debt of The Ures “Consclidated Mining Company was only te 
become vaiid and effective if all the directors of that Company 


signed the note, and that this cponditinen was made known te 


ade 
and was underetood by the plaintiff; that there were nine diree=- 
+ “~ wat a ” a 
tors, of whom only four rigned the note, an hat, therefore, 


Purket sheul’d not be allowad te recover eeainst theese four. 


ef several witnesses to the condition nemed ané te knowledges of 
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should override the decision of the jury on the queation whether 
that testimony or that of furket, who testified emphatically 
that he agreed to make and did make @ loan to the Company of 
the amount menticned in the note, provided that he could have the 
security afferded by the personal obligation of some of the 
directors. "There was never anyt*ing said”, he testifies, 
"about all the directors signing - not one single vcord said to 
me abovt a reavirement of ali the cirecteors signing that uct.” 

The conflict is irreconcilable. Put it might well be 
that the persone signing exeected that sii of the directors 
would sign without its being # cendition made knewn to or e@x- 

by them 

peeted by Furket. Such an SAPEE TAN LOs wersa not invalidates in 
Furket's hands the signatures that were actunlily made. At all 
events, we are content to let the decision remain as the 
made it, They were culy ingtructed thse? they should Tind for 
the defendants if they beileved from the evidence that the defend 
ante siened the note upon the eoniition that they ghoeuld not ba 
personally obligated vnless si] the directors signed, ant that 


this condition wae understood by the plaintiff. Thay did net se 


find. 
The appellants raintain thst the testimony for the da- 
fendants not only prenonderetes in the ramber of witnesses, but 


that the testimony of their vitresses is corroborated and that of 
the plaintiff is not. Ye do not assent to this preposition. It 
seems to ue a fair matter of argument te and inference hy the 
jury that the eireumstances attendine the making of the note, 

te delivery te and acceptance by the plsintiff, his making the 
loar witheut requiring an attempt to secure the lacking signa- 
tures, the unenimoue ratification of the loan "as secured by 


Wr, Macdcnald from Dr. %, F. Borket" at a meeting of the direc- 


tors at which all the arpellantea were vresent, when they knew 























ai 

en 

ee 4 

Sedtede noitecup sf np xxuh gst 2p. motatoed eM ebtateve, Dévode 
Wisottagme beitisaed ody ,sexawd to tess. to. wonktned, tat 

_ Se enagro® ag? of mol @ poism Dib. bas, (o4ea, of Dowxpe, 2 

evs ever biseo wit judy bebivery .etom. aad nt. 89898-n86,Jougm 9 
sd) to smog to aolveniido [enoateg. edt yd bebrotts eer 98 
garitetesd of ,"biae yaddtyne nabbaatlinepie je vet 

oF bteg bur efgote ame tom - gnkagie experts, od? ia re 
© 306 faut amiaghe aroteents att iia eeegenes } og 
o¢ ifew gigte 22 suf .slseligneserst af, Sot ftaco. ed? . 
erosoarth off ¥ {is ss? bhedvecse aatagte sroateg be = 
Se to os ere ebam geitisnas a unfod ett twodtiwv ; o 
gt ogabh caviet Fon | Tinos aoLtataowes.« se, fowl. «tetyut.vs be. b9 a 
Ike Fa » Sem “‘titaudes sxOg ted semmiangie edt abned.a!te es a 
a“ yest ‘en? es mtacos getetaed oad def of tastaoa ota Oe! 
“0% best? bfeode yout! Jad? betoutsent yiub ozey Yeon 





es iY 7 


Ae 


ce — 


-ebpwtebh eff teats sonebive odt etoxt bevelled qed th atnebaeteb @ 
eg ton Biveds yedt Jed? molsivaes ef? moqu eton odd Be sha, - 
tadd bes ibenpte oveloeehh ef? {fe aseinu betextido xiia ; 90 

@e tom bis gout. ~Thitntaiq eda settee esw gots D 
pi | ? ; | ? aft te aid 

“eh ef? 10% esaphtace, «tt eds ntstazan nhac deue ont owe | 
sud eoussnthw to radmun edt ni agsatesnog 91% vine a | 
to dusts are betatode 199 sf seaasntie ried Yo yaromts - 
#1 «mots taogot¢ ald? o} jneara jon ob ae. ston att 
ent x4 eonenetat baer of drsmern te to 93 tam xia a at 
cPton o<2, to prtinm edd anthapide ex Baile ast 
ed? paition ated ,tisniela sat vd rocatgeore be 2 Tob 
eeonte gatioal eft s200e2 of iqmed da oa. gatateres sects ’ 
‘¥, Pemwpes es* nes edt Yo. noksantyatax ausmineny ask 


~aeTth etd to gniinem s sa “texxo .w. 2D ant mor? ithe 
wel ysdd mess .sneaery s10~ atnetfeqqe sat Lie dots 


et | Tae ee nt 


=o 


a soma 
a Is 


o's? 


de 


i> 


a ————E ae” 


that Burkset had the note and had delivered the money, and the 
subsequent inactivity in repudiatine or denying liability for a 
lene time thereafter, were corroborative te some extent of the 
Pleintiff's testimeny, How far they sere so corrobcrative or 
should he regarded ag controlling, was for the jury and not for 
us to say. 

The only other point made by the appellants against 
the judement is thet it includes interest from date at the legal 
rate of five per cent. Their contention is that the rate re- 
served in the note was usurious, and that although a ccernora~ 
tion ceuld not take advantage of the forfeiture of the entire in- 
terest provided by the usury laws of the State as g penalty, but 
must be held liable for legal interest in sidition te the 
principal, y2t individual aureties cn a promissery note executed 
by @ corporation may plead and take advantage of suck forfeit- 
ure. 

The jury were instructed to this «effect by the Court 


a 


at the instance of the defendants, but disregarded the inetruc- 


tien, Ye think the insiruction was errenecus and the jury 


right, and that the eppeliante cannot tak 


2 
tas 
‘ 


advantage of the disse 
obedience by the jury of an ¢rronsous instruction riven at their 
instance, 

Corporations are expressly by the statute of Lllinois 
forbidden to interpose the defence of usury, but cannct 
theless be teld liable for more than the Leral reise, 

Union National Eank vs.Louieville, kew Albany 
& Chicage Raliway Company, 145 Ill. 206. 

In other states with similsr siatutes sureties are 
ao less forbidden the devense cf usury than the ceorporstion 
itseif, ana are thus placed in the saus situation as such 


corporation. 
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Freese v. Brownell, 35 N. 7. L. 285; 
Rosa v. Butterfield, 33 5. ¥., 665; 
Smith v. Alvord, 6% Parb., 415; 
Stewart v. Bramhall, 74 x. ¥., 85; 
Union Note Bk. v. Wheeler, 60 N. ¥., 612. 
Tn the absence of any adjudication on the matler by 
our Supreme Fourt we are inclined to follow these decisions, 
The judement of the Vunicipal Court of Thicago is 
affirmed. 
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FRED 5. ROUNDS and ATERRT H. 
WETTEN, doing business as 
ROUNDS & YETTEN 


-1841.A.500 


APPRAT. FROM MUNICIPAL CCURT 


, 
Appellants, 


Vee ) 
) GF CHICAGC. 
VICTORIA HOTEL COMPANY, ) 
& corperation, ) 
Appellee, / ) 
j 
¢ 
# 
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BR. JUSTICE MesURELY DEV.IVERED THE OPINION OF THE COURT. 


This is a suit brought in the “Municipal “eurt to re- 
cover commissions alleged to be ive to the firm ef Rounds & Yste- 
ten, real estate brokers, hereinafter called plaintiffs, for 
negotiating a lease tc one James ©. Seenksen for the Victoria 
Hotel Company, hereinafter called defendant. The case was tried 
by the court witheut a jury, whe found the iesues for the defend- 
ant and rendered judrment agsinet the plaintiffs. 

After careful consideratien ef the evidencewe have 
eoncluded trat the judement must be reversed anc the esuss re= 
manded for another trial. “a think it is manifest that the 
court arrived at its conclusion cither throuck a misapprehension 
of the weight of the evidence adduced, cr of the law applicable 
te the facts. As there musi be anether trial, we will refer to 
the evidence briefly. 

In February, 1909, the plaintiffs learned thet the da- 
fendant had space advertised for rent, and havine some parties 
whe wished euch space, aot inte commurication with the office of 
defendant, A telephene conversation was had hetween ‘r, Puffer, 


~ the president of the defendant company, anc a& lr. Steckwell, one 
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ef the salesmen for the plaintiffs. “r. Puffer informed Stock- 
well as to space and terme, and was told by Stockwell that plain- 
tiffe had a party whom they thought they might be able to inter- 
est. Shortly afterwards Steckwell visited defendant's property 
with a prospective tenant, and was shown the same by a Vr. Hunt- 
lay, one of the officers of the defendant company, who told 
Stockwell that as “r. Puffer was sick, he (Muntley) weuld negoti- 
ate the matter. Steexwell intreduced himself by presenting to 
Huntley oun nt the business cards of the plaintiffs, at the same 
time informing Yuntley that he was connected with this real es- 
tate firm and that the party vith him was a prospective tanant 
for the epace that the defendant had for rent. They sere shown 
through the space, and there was considerable talk about terms 
and price. During the diecussion Huntley asked Ctockwell as to 
what would be the amount of his commission, t¢ *hich Stocxvell 
replied that they sould charges the regular Real Hatate Board 
rates, informing him as to what they vere, whereupon Huntisy re- 
Plied thet the defendant company expected to pav a commission 
and that the amount was all richt. The next day Tiseck#ell sub- 
mitted a crepesition, and cther cenversaticns were had with ref- 
erence to the lease. 

About thie time a Yr, Iohnsen, a momber cof plaintiff's 
firm, visited the premises with one James 7, Soenksen, who was 
an Old client of plaintiff's firm, having negotiated a number of 
leases for him. He seems to have been the particular clisnt of 
¥r. Jehnsen, with whom he had a secial and business acguaintance 
for several years prior te this. Johnacn and Seenksen were show 
through the premises by the secretary of the defendant company. 
Johnsen called the next day and had 2 conversation with Yr. Puf- 


fer, to whom he gave one of plaintiff's business cards, at the 
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same time informing him that he had already visited the premises 
with Soenksen. Puffer named a figure at which they were willing 
to lease the premises, which Soenksen thought was too much, 
Puffer informed Johnson that he was going to leave the eity 

that evening; that the defendant cempany had a deal on which they 
expected te close that efternoon, but in the event this was not 
censummated they would see Johnson and take up the matter of 
leasinze to Soenksen when he (Puffer) returned. Johnsen then 
informed Puffer that he would continue with Soeenksen and await 
Puffer's return. 

Shortly after that Soenkeen received an injury which 
disabled him to the extent that he was unable to attend to any 
business for ahout four weeks and was confined tc his room. 
During this time Johnsen had frequent conversations with him 
and discussed the matter of the leasing of the premises of the 
defendant. After Puffer returned to the city, and while Soenk- 
s6n Was still confined te his room, Sesnksen wae called over the 
teiephens by a Fr. Ne¥Vants, whe vas unknown to Ecenksen. “c¥anus 
stated that he had s propesitien which he theoucht would interest 
him, and that it was with reference ts the space for rent of the 
defendant company. foenksen told him that he was alresudy in- 
formed as tc that matter but wan net satisfied with the price. 
HeoVents then stated thet he sas the exelusive arent and had a 
price which sould interest him, and made an appointment to meet 
him at the defendant's office that afternecn. The appointment 
was kept and Seekkeen met “eMenue at the defendant's building, 
and after some negotiations = lease vas consummated, *r. Huntley 
being present and participating in the matter, and ‘r. ‘eYanue 
at that time stating that he was the exclusive arent of the 
premises. Seenksaen informed “e“sanrus in the sresence of Yuntley 


that he had previcously been shown the premises by “r. Tohnson 
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of the plaintiff's firm. 

Soenkseen testified that from the time the premises 
were first shown him by ¥r. Johnsen te the time the lease was 
signed he had not abandoned the intention of leasing the premises; 
that the location res satisfactory nd what he wanted; that the 
only matter in doubt was the auestion cf prica, and that he always 
expected ag soon as he recovered from his injury to make a satis- 
factory arrancement with *r,. Johnson as to the rental price, 

While there may be some controversy upon vome parte of 
the feregcing statement of fact, vet its substantial correctness 
is supported by the preponderance cof the evidence. 

It is well established by many cases that if a real 
estates broker preduces a customer and carries through the nego- 
tiations to their consummation he is entitled to his commissicn, 
and also that where he first produces a customer and continues 
the negotiations he will be ecnsidered as the precuring cause of 
the final consum-ation with such customer, slthcugh the negotia- 
tions may be completed by the principal or threuch another party. 
Henry v. Stewart, 1&5 Ill. 44%; Rigden v. Mers, 226 Tll. 382; 
Hafner v. Herren, 165 111. 242. Applying this rule te the facts 
herein, we are unable to agree rith the conclusion of the trisl 
ceurt in his helding that the plsintiffs,threugh Joxnson, were 
not the rrocuringe cause of the leasing cf defendant's premises 
to Soanksen. 

Upon the trisl plaintiffs scucht te introduc? conversa- 
tions between foenksen and Johnson wrich tock place at the time 
Seenksen was confined to his reom. It is elsimed that the pur- 
pose of this was to show that it was throurh the efforts ef JTchn- 
£0n that Soenksen was continuing in his dispesitiocn towards 
leasing the premises, and alec as tending to prove that Soenksen 


had not abandoned this idea. The court, however, refused to ale 
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low the introduction of this. Neither counsel has favored us 
with any citations cf decisions touching upon the admissibility 
of such evidence, but it would seem that if, as the court held, 

it was proper for So¢enksen to testify that he had not abandoned 
the idea, it would te proper te shew what was said by Jchnson and 
him concerning the proposed leasing, both as tandiee te corroboe 
rate that statement and «alse that the ceurt might determine there=- 
frem whether or not the plaintiffs were the procuring cause, 

Fe are of opinion it would be in accord *ith justice 
that there should be 4 new trial, and therefore, for the réasons 
above sét forth, the judement #111 be reversed and ths cause 
remanded. 


REVERSED AND REMANDED, 
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PEOPLE OF THE STATE OF ILLINOIS ae 
for the use of HENRY J. SCHAEFE ) 
i ellee, 
Appeal from 
Municipal Court 
of Chicago. 


vs. 
GEORGE WIRTZ et al. 
On appeal of 


JOSEPH THOME AND JOHN DOORNEX, 
Appellante. 


i 


MR. JUSTICE McSURELY DELIVERED THE OPINION OF THE COURT. 


This is an appeal from a judgment against appellants 
in a suit ona guardian's bond filed in the Probate Court of 
Cook County. ¢ 

In 1907 George Wirtz was appointed guardian in the 
Probate Court of Cook County for Henry J. Schaefer, a minor, 
and filed his bond for the faithful performance of his duties, 
with the appellants, Joseph Thome and John Doornek, as sureties. 
Wirtz, as guardian, subsequently proceeded to sell an undivided 
one-fourth interest in certain property located in Chicago, and 
received the sum of $3,333 as the share belonging to his ward. 

In 1910 Schaefer attained his majority, and in October, 1911, 
Wirtz, as guardian, filed his final account in the Probate Court, 
which was approved. Said account showed a balance in his hands 
as guardian, belonging to the said Henry J. Schaefer, of the sum 
of $1,900. Upon his failure to turn over the said money to his 
ward this suit was started against him and his sureties. The 
defendants having been duly served with summons, were subsequent- 
ly defaulted for failure to enter an appearance, and judgment was 
entered against them for *12,000 in debt and %1,900 in damages, 
to be satisfied upon the payment of the damages with costs and 
interest. From this judgment the appellants, Joseph Thome and 


John Doornek, have appealed. 
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Two points are presented as grounds for reversal. The 
first is the claim that the suit is not brought in the name of 
the people, as is required by section ll, chapter 64, Illinois 
Statutes on Guardian and Ward. This section is as follows: 
"Bonds may be put in suit in the name of the people of the State 
of Illinois, to the use of any person entitled to recover on a 
breach thereof, and damages assessed and proceedings had there- 
on, as in other cases of penal bonds." 

The answer to this claim is that it is evidently based 
upon a misapprehension of the facts, for an inspection of the 
record makes it evident that the suit was commended in the name 
of the people as required by the statute. The plaintiff named 
in the praecipe is "People of the State of Illinois, for use of 
Henry J. Schaefer," and the plaintiff is so named in the state- 
ment of claim and other papers filed in the case. The only 
ground for appellants' assertion is that in the summons the de- 
fendants are called upon to answer unto "Henry J. Schaefer"; but 
in view of all the other documents, it cannot be said that this 
irregularity alone stamps the suit as brought contrary to the 
provisions of the statute. 

The second point urged is that there was no affidavit 
filed by plaintiff with the statement of claim, and it is said 
that such an affidavit is required under Rule 16 of the Munici- 
pal Court, of which rule the Appellate Court is required to take 
judicial notice, under section 30 of the Municipal Court act. 

It is a sufficient anewer to this contention to refer 
to the recent decision of the Supreme Court in Sixby v. Chicago 
City Ry. Co., 260 Ill. 478, where it is held that section 20 afore- 
Said is unconstitutional; and consequently this court cannot take 
judicial notice of the Municipal Court rule which it is claimed 


was violated. 
These being the only points presented to us, neither of 


which has merit, the judgment will be affirmed. 
AFFIRMED. 
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ISADORE B. SIMCO, 

Defendant in Error, 
BREOR TO WUNICIPAL 
ve. jf 


MORRIS M. MANKOWITZ, 
Plaintiff in Error. 
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COURT OF CHICAGO. 


sa, 
he, 


WR, PRESIDING JUSTICE ‘lee DELIVERED THE OPINION OF THE COURT. 


On Jung 15, 1912, & judgment by confeseion wae 
entered in the Municipal Court «f Chicago on & warrant of ot- 
torney authorizing the confeseion of « judgment in favor of 
defendant in error and ageinet piaintiff in error. 

Auguet 62, 1912, pleintiff in error cresented bis 
motion to eet aside and vavate the judgment und for isave te 
Paes aef2nd agpeinat the action, Thie action was founded upon 
~~ petition supported by the affidavit of piaintiff in error. The 
SS motion to vacates the judgment and far levve to defend was dsnisa 

. by the court and plaintiff in error tringe the judgment or order 
of court, denying Kim the right to pland to the marita, befors 
this court for review, 
The plaintiff im srror, in his petition to the 
“Municipal Court, egts up the ex purte procaedinge reeulting 
da the judgment, and that they were bed without any knowlsace 
of the cleintiff in srror; that at the time of the sxecution 
a and the delivery of the judgment nots to C, 2. Huxley anc st the 
a time of the pretended tranefer thereof ta Ieadere B. Simeo, Gee 
fendant in error, e2id Huxley “a0 the agent for defendant in 
~ error, and thet all the equities and defunses of tie maker of 


the note sexist againet the defendsnt in error ag the prineipal 
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of hie agent, and that defendant in error wae not at the time 
be received said nete sn innocent pyrchaser thereof for values 
before eaturity, but that he el] knew of end wae 2 party to 
the fraud posrpetrated upom the pleintiff in error in the obe 
taining of the mote; thet the plaintiff in error hed a valid 
and meritorious defenee toa the action of the defendant ia error 
upon said note, namely, that the note was obtained by fraud and ~ 
misreprasentation of the defendant in error snd hie gent 
Huxley, to and in thst behalf, and wae wholly without considera- 
tion and void; thet the note on which the judgment wae entered 
Was given se a part purchases price for a Ehite Steamer au tomo- 
bile owned by defendant in error, *hich wae sold by C, #, Puxiey 
to the plsintiff in @rror ae the agent of defendant in error on 
Agril 2, 1918, upon the <erresentation and express warranty that 
the automobile was in perfact running order and in fireteciage 
repeir end condition for immediate ues, that the representa ticne 
of the defendant im error, through bis agent Huxley, reparding 
the automobile were fxlee, sad thet the defendant in error di-+ 
rected them to be made by hig sanent Huxisy, snd both the aa~ 
fendant in error and hie srent knew them to ba falea; that the 
Sutomobiis, inetead of being in perfset running orde: and in 
firet-cises repyeair and condition for is#adiste uee, fae wholly 
out of ravair, defective, qcowid not be orersted and would prot 
run, that the cylinder was crecked ams the valves owt of adjuate 
ment. 

The patition further statae thet wt the time of the 
S4le of the sutomoblis te plaintiff in errer, the cisintiff in 
error sae net familiar with sutomsbiles end so informed the de- 
fendant in error through hie agent Huxley, #nd claintiff in error 
wholiy rslisd uven the representatione of defendant in srror’s 
agent ee to the gonéition of tha autemotila, that, in addition 
to delivering to defendant in error's agent ths judewant note for 


$185 sued on, plaintiff in error said the defendant in error $175 
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in caeh, and relying upon the warranty of dafendant ta error ae 
aforessid, that he would meskes good to the plaintiff in error «ii 
that plaiatiff in error sxpendad in ra aire of the sitomobile, 
plaintiff in error expended in repaire on eaid automobile the 

eum of $160.05; that all of the repaire vere nececeary to place 
the machine in running condition ag esrreanted by the defenoant in 
@rror, and thet mo part of said eum of $150.08, paid out by the 
plaintiff in error, wae ever refunded to hia by defendant in error 
or any person for him. 

The petition further alleges thet the plaintiff ina 
error notified the defendant in error of the breach of warranty. 
in the sutomebile befors the maturity of the note, and thet the 
dafendant in srror promieed that everything woule be made s&itige 
factery, cut that inetesad of -eking hie warrenty good, the de- 
fendant in error, conspiring with hie agent, Huxiey, cavasd the 
note to ba endoreed by Huxley to him, enc inequitably and une 
jusetiy caused the judgment to ba confsesyd tharegn, 

The facte get up in the petition presented eygubtabie 
grounde for ths relief esked in the petition, snd the Municipal 
Court should heave allowed the pilsintiff in error te rlesd te 
the worites ant defend againet the section, 

Beection #1 of tha Mumicipsel] Court Act gives to that 
court powsr and authority, after tie lapas of thirty days from 
the entry of « judgment, to vacate it on vetition setting forth 
facts shich would be sufficient to cones the came to be vacated 
in @ court cf squity. Plsintiff in error was not guilty of any 
undue dslsy in crevsenting his erplication to the Municipsi Court, 
and that court, having authority over juigmente by coafeeaion 
givan under Section 2] above raferred to, ehould heve permittsa 
the piaintif? in error to defend against the setion, 

For the error in refusing to open up the judgment ond 
give pleintiff in srror leaves to sake dafenss tie judgment or ore 


der is reversad uni the cause raranded. 
REVERSED AWD HENANDEL, 
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CHARLES L, MILLMOURE, ete. § 


N APPEAL FROM SUPERIOR 
Ve. 


: COURT, COOK COUNTY. 
HERMAN H, KROTZ, 


spellant. 


WR, PRESIDING JUSTICE SMITH DELIVERED THE OPINION OF THE COURT. 


June 19, 190¢, Daniel McHenry ané Charles L. 
Millhouse, copartnera, recovered 9 judgment in the Municipal 
Court of Chicago agsinst Alfred &, Croft for %626,89 snd coets, 
The judgment wae rendered upon an indsbteduges dus from Crofs 
for a balance of the purchase price agreed to be paid by hin 
for certain ehares of steck under a written sontroct. 

From the judgment so renderec the defendant Croft 
prosecuted a writ of error to thie court, wheres the judgment wae 
affirmed on October 5, ill. Motienry v. Craft, ioS Thi, Ape. eos, 

On June 28, 190G, the appeilant exeouted, se worsty, 
® bond for the eatay of execution upon eeid judgment in the @um 
of $1000, which tend was filed and eperoved in the Yunicipal 
Court oa June 3G, 190%, The judgment from which ths preeent 
appesi is crosseuted wae rendered in sn aetion erought againet 
the avcellant Krotz, <e surety om the bond. 

Apdeliant filed two please te the declaration on 
ths bond,- ome of accord and eatisfaction ana the other of paye 
ment. In the firet plee it ie allegsd thet after the exeeution 
of the bond, appellees received certain netee in satiesfsetion 
of the judgsent. In ths escend ples it ie alleged thet after 


the execution of tha tond, the sotee ere reesived in payment, 
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nm the tris] no svidence was offered to ehor that 
the Botea of tha Mesc Kanufacturing Company were in fact daliver- 
#a to erpeliee at any time after the execution of the bond, It 
®4é contended on the trial and is now contended by counsel for 
acpellant that tha failure of MeHenry snd Millhoues to aurrender 
the notea at the time of the trial in the original case cone 
etitutes an acceptence of the gars in satiefsetion or payment 
of the judgment. This contention, in our opinion, hae no basie 
in the facts of the case now before us, nor hae it any tagie in 
ies, On the trisi bslow, anpeilee voluntarily adeitted that, 
prior to the entry of the judgment apainet Croft, the four 
notes in suestion were filed *ith the referea in benkruptey proe 
ceedings againet the John A, Mesd Menufecturing Company, and that 
sinow the entry of the judgment tro dividends, ageregs ting 
$42.08, had been paid om thea ears, which amount arpellant con- 
eented to have credited on the judesent, anc thie 2zmount wae 
eo credited jm computing the eum for ehich jucgersnt was rendered 
against aprsellenat, 

Aposilant in this case, se gureaty on the etny 
bond, is estopped to deny that 9 valid jucerent wae in fores 
at the time of tha eXpcution of the bend. Any defenes in the 
netura af & payment or Giechsargs of ths judgment must 52 beeec 
upon fucts erieing after the execution of the bond, Gmith v,. 


Whitaker, 11 Til. 437, Keitheturg 2 &. 8. RF. Co. v, Henry, 90 
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The law is that @ creditor hoiding ccoilistered 
security say prosecute sn action ageinst thu debtor and at 
ths same time proces to realize upon the egourity, ond is en- 
itlsa to fellow both rarediee until the debt ia fully aatie-~ 
fisd, Ridgely Bational Benk v. Patten & Hagilton, 198 711,429. 
fe do not think the cepit grred in refusing te 
permit apselleant to datroduce in evidences the treaneeript of pro- 


ceedings in the Municirai rourt and the orinion of the Arraliste 
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Court for the purpose of showing what fecta hed been adjudicated 
in the originsl euit of McHenry v. Croft, supre, That question 
ie «holiy irrelevant and immaterial to the preaent action 
against the surety on the stay bond. Aprellsmt's liability ina 
thie case ie eetabliehed by the terme of the bond executed by 
him, That bond recites the judgment ageinet Croft for the sum 
of $626.89, This recital in the bond binds the eurety end he 
Gannot be parmitted to deny thet at the time of the execution of 
the bond a valid and unsatiefied judgment wae in force. Smith 
v. Lozano, 1 T1i, Aps. 171. 
whe evidence offered by ahpeliant and ruled out. by 

the trial court did not tend to aupport the ries. It sppsared, 
on the contrary, by admiesion of counsel for arsellant that the 
notes of the dead Manufacturing Company, from the tims of their 
date, April 30, 1908, were in the hande of MeHenry andi Millhoues 
and slwaye remained in their henda, “*hetevar may have bean the 
legal effect of the retention of roseeseion of the notes after 
the sntry of thes judgesnt, such retention took piace before the 
execution of the stay bond, and arpe lant ie estepped to rales 
euch a isfenss by the terse of his bond. If epselisat vere not 
setopped by ths terme sf tha bond te avail himeeif of the dae 
fences creesntsd, the fects upon which he relies are Inevfficient 
both in jew and in good morais to ralieve his from linbiiity. 
fhe retention of the Head Nenufecturing Comcany notes by the 

judgment creditor did not constitute an uecord 2nd gsatiafaetion 
oY payment of the judgwent. Ths jucament creditor had a clear 
right to estiefy the debt resreesnted by the judgment, if he 
could, by getting ths Hesd HMenufacturing Company to pay ths notes. 
Ths notes were colistaral to the original indebteitases ana “1d 
not merge in the judgment. Nothing ooocurred efter the jucgwent 
and after the giving of the bond sued ou in thie ecaee which would 
work 2 paywent or aatisfuetion of the jucgrent or bond, 


Ths judgment ie affirmed. APFIRMED, 
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GERMAN AMERICAN SAVINGS LOAN 
& BUILDING ASSOCIATION et 21., 
Apcellente, 
APPEAL FROW CIRCUIT 
vs. P| 
/ COURT, COOK COUNTY. 
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wR. PRESIDING susTIce SMITH DELIVERED THE OPINION OF THE COURT. 


* Ta @ appeal by the complainant ie from an order 
fixing the anne of the meeter's fees in the cuuse. The rece 
ord contains over 1600 pages of typewritten testimony and pleaie 
inge end exhibits, A rortion of ths tsetimony wae taken before 
Masters Ccoopsr and Huemer; another portion wae taken before 
Maeter Leaming. The cauee, with the teetimony slroady taken 
before the abovs named maeters, sas referred to Maeter Rliis 
to taks additional svidencs and rerort his conclusions of law 
and fact urom all the testimony taken in the case, The chane 
céllor, after hearing the testimony of several vitneneses, 
masters in chancery and others, fixed the fee of the master at 
$275, and diracted that the cum be divided between the partise, 
complainant and defendent, equsily, Uron consideration of the 
testimony offered, and examination of the recard, *@ find ne 
reason for revereing the order, Ye cannot eay that the fae, 
ae fixed by the chancellor, is excessive, Fe do not consider 
the cross-¢rrore aseigned by Msater Ellis, «a hs ie not 
party to tha causes, 


The order is affirmed. 
APFIRMED, 
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WR, JUSTICE BAR'RS DELIVERED THE OPINION OF THE COURT. 
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‘ 

The only ieeve of fact in thia case raised by the 
pigadinge was whether the defendant, appelles, took 2nd ueed 
certain tise belonging to claintiffe, the eppeliants. At the 

— 

Clowes of plaintiffs" cage, the court, on motion of defendant, 
Girected the jury to find «2 verdict for defendent, The arrore 
asuigned relate to the giving of such direction snd to the rul- 
ings on evidenes, 

It is urged thet the mation for the directed vere 
Gict should have taen in writing, ‘Se sre cited to the rules of 
practices ateted in Landt v. WeCuliough, 218 Thi, Glo, thet a 
demurrer to evidence muet be in writing, In Bartelott v, Intere 
mationsl Bank, 119 id. 256, Lt was ecid thst while » motion to 
direct = vardiet de in the neture of a demurrer to evicence, the 
ame technical particularity ie not ruqulrad in the former ae 
the latter, ond that it de weusily informal and moat Prequentiy 
mada vy ¢imply presenting to the court an instruction ta be given 
er refuesd, Referring ic thhecowa, in Swift & Coapany v. Fuse, 
167 id, 443, the court says the better oraotice is that such 
instruction should be in writing, But it dowee not appear that 


& motion to direct a verdict nmsevd be in writing evan in courts 
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governed by the practice acts, Wuch leas isa it required in 
ths Municinral Court where the practice of oral inetructions end 
im acme easeee oral pleadings obtains. 

It is next contended thet the svidence made = prima 
facie cuee for plaintiffe and thet it was, therefore, error for 
the court to direct @ verdict for defendant, 

It appears from the evidence that both parties had 
ties in egpsrate piles on the north bank of the Ohio river at 
Brookport, Tilimoie, alongeids a ewitch track of the Illinois 
Gentrel reilrosd, The ties were distinguished by privets werks. 
On pleintiffat wae » daub of brown paint. Roth carties wers 
accuetomed to unlosd ties *«t thie point from bergea end load 
them on railrosd oare for shipment, Sormstime betesen March, 
1902, and April, 1910, about $000 of plaintiffs’ ties at this 
place, practically #11 they hed, disapnearesd, Beth shipped 
thee from Brookport via the Iliimois Central] reiirosd, and ssy- 
bills of ehipments during thst period were introduced in evi-+ 
Gence, vithout proof, s@ claimed by sppsilee, thet they shorsd 
Bil shipseente of tize during thet time, 

the proof relied upon to connect defendant with 
the removel of seid tiga wes lergely circumstantial. The way- 
bills referred to tended to ehow that during that tine pisintirts 
did not make, snd Gefendant and othere did wuke, ehipments from 
Brookport, and only the ehicmente of cefendsnt sxcesded in 
guantity the munrber of clsintiffe’ tise, 

Ge do not dewm it neeseaary to consider the croes 
errors asgigned 6% to the sdmiseibility of esid esy-bilia. 
Ageuming they were eimiceible, yet se fing nothing thersina or 
connected therewith inconaletant sith defencent'e ownership 
of the tigs it shipped, er anything cointing with any oegrss 
of certainty to Siaintiffe' ownerahip chersof, The record 
does not show sho icaded ths tise referred to in the wey-bille, 


or where they #eere losadad. 
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The neareat to dirsct evidenca on the subject con- 
@ieted of testimony given by t*o pereane te the effect that 
while passing osid awiteh in the aummer of 1900, they sax &@ 
geng of men losding care aith tice oeering & brown paint mark, 
and say there ons Freeland Heneon, #ho wx» defendant'« superine 
tendent or yard forewman «t that claos for several yeara, inolud- 
ing the ysar in queetion. One, whan ackad whet Hanson wae do-~ 
ing, #2id he wae "“eitting around there on 2 tis plie," but e«id 
he did not know who sac conducting the loading. Beither of them 
testified to anything from which it oould reseenshly be inferred 
thet Haneon wae superintending the leading of eaid ties, or that 
he Wae there in the cuopacity of dafendant's agent for any pure 
poes, or that the men vers surloyed by defendant, or thet the 
tise vers taken by defendant. 

The burden wae on plaintiffs to prove the silegee- 
tion that defendant took the ties, iI wes not enough to show 
an opoortunity to take them, snd thet one of defendant's agents 
Wae treeent when they vere loeded, Evidence that merely raiegses 
& gugcicion ie insufficient. A careful revier of the avidgnce 
comrels the conclucion thet it deee not fairly tend to ehoaw that 
Gefendant task the tiee in jueagtion, and thst the jury coulda 
Bot fiad for plaintiffs therefrom vlthout “eating unreasonably 
in the sy of the low.® (Libby, MoMeili 4 pibey, / See tar, 208.) 
Hennes 4 directed yerdict e156 warranted, 

Pleintiffs seught to nrove we eta'¢nent made by esid 
Henson some tyvo years »fter ths event amounting te on sadmiceion 
that be took the ties, The court properiy culed it wae insdeie- 
gible, cn the fpround that i¢ was not s port of the res peptus. 
(Lowgen ve Wilecn, 234 is, 340), ¥@ ares not imeresssa by the 
contention that thia rule saheuid sot bs enforced seudaet @ core 
poration beceuee lt con apeak only through srente, 


Tt 18 xieo eontendad thet there was errer in pere 
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mitting one of plsintiffe' witnesses on Crces-sxaminstion to 
testify thet he hed repertsd to plaintiffs in writing, while 
in their aeploy, that he understood negroes were carrying away 
their ties for fuel, ¥@ need not coneider ite competency, for 
it may wall have been sxoluded in acting on the motion to di-+ 
tect » verdict beosuee taking alone s11 the svidenes favorable 
to plaintiffe, the court properly held that it wae ineuffietent 
to warrant the submission of the case to the jury. 
The judgment *111 be sffirmed, 
APFIRWED, 


bl 2 % ii mi ot ‘ 
> C oe ; 
ie a, 4 
- 


24. 


























eihén .galsier at etistatetg ot berrages bof tatt tant 
yees galyxiso vie" ceotgen en Ga 
Te}, seeMngemnee At} sehtence 295 Deng 6%. »fegy. aut 
hh SF ARI09, 844 we yatens gt hohetene ees eves & “3 
videxovet sonebive dt ise ome wbrinaprcie is "2S i 
pee” th tedd bied vreqora ¢1goo ed? i 
see coe © net RRMh 0d? Of 0099 92 to soteghadue ede sq 
fees ee, Geet ae gg REE OF Fihe Seenmtet eee a ot 
7 /CRUATTEA Lhitalt Share 22 tatele aed Sot dpa ge 
Rite me ie sv We potovued sgt galeososl Jeqet~ aie pitas 
it ilies. yi feiek te Erteeqes edhgl ome 

wee Cee. at wen of? tadé 20) 

reste teh ytaeine Siebel 

cco SP one. , 

Da? SEeeeet ob hen | 


— 2 
oe th 


sce 


dies , MiB: — 
tra FS ahead we ella a 


raat ete TeaNe : 
i aon 
tes hdty Gare A iit sued Ligh 
oft spas) sa eal only . 
| re 
F Wall intel 
‘ ae ; 
eas) eee 
paitliss | Wei ot! 27a gee ane | 


> »-. 


ive tee wah « eeiragae? 

bolt ctw'Ot feds: nagery WOR 

" v6 fs@8 Me 00 jaoetaw! wa 

ie Hoe at tay * ~~ Baeode oft «ig? Peet te 
ae Sees aso sh 

ee Hag oes ty Riemegen ooka chek oe) 


ober Tern, 1919. W 


1 R84i.A- Bad 


408 - 18875 


EMMA HUBBARD, 
Apvellge, 
APPEAL FROM CIRCUIT 


COURT, COOK COUNTY. 


ve, 


G. GORDON MARTIN, Incororeted, 
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MR. JUSTICE BARNES, DELIVERED THE OPINION OF THE COURT. 
ff 
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ait 


Thia was an action to recover damages for inju- 
rise reeulting, ag Claimed, from negligent performance of 
dentel work by apreliant, the dsfendant in the cases, 

The contention that aprellant, being 2 cerporae 
tion, could not engage in the practice of dentistry ie unten- 
able, Ths act regulating the cractica of dentistry contains 
provie ions contemrlsting that companiss, corrorestsd and unine 
corporated, may engage in euck practice. (Chap, Gi, Per. 44-h, 
Hurd's R. &.); and the proof ic uncontroverted that defendsnt 
undertook 60 comply with them, through pereons employed for 
that purpose ae contemoiated by the act, zengaced in the prece 
tice. 

Refuesl to submit to the jury certain interrega- 
torisa requested by defendant, ie assigned +a error, One 28ksa 
whether the defendant was engaged in the practice of dentistry, 
another whethar plaintiff employed defendont ae a dentist to 
repair her teeth, Neither fact being controverted, the refused 
to gubmit such interrogatorise, if errer, au harxlesa, (People 
v. Commercial Ine. Co., 247 Ili, 22.) 

Anothar interrogatory seked whether any of clain- 


tiff's teeth vers lost and another whether any vere injursa and 
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counte of the declaration sileged and the evidence tanded to 
show other results of the aileged negligence, namely, unnoces- 
gery anguish and distress, and shock and injury to the nervous 
esyetem, neither of said interrogatories, nor both together, 
called for all the ultimate and controlling facte, 

Subject to the eame defect was another intsrro- 
gatory whether plaintiff afforded defendant a ressonabie op= 
portunity to cure the alleged soreness and pain. The evi- 
dence tended to show not only the causing of unnecessary soré- 
ness and cain by unskhliful dentietry, but ruination of the 
teeth, eepecially for permanent bridges work, 

Another interrogatory was whether boring holes 
into the roote of certsin teeth for the purpose of fixing pege 
thersin for fsetening and attaching s& brides wes improper dente 
ietry. The ciaim wae not that euch method wes improper but that 
tha boring through the teeth inte the bony tixaue of the jax 
bone was negligence, 

Tro interrogatorisa were submitted that did re- 
quire a finding of ultimste facte on the ilesues formed, and 
there as no error, for the rsasons stated, in refusing to 
submit the other interrogatories, (Chicago & Northwestern 
Ry. Co. v. Dunleavy, 18¢ 111. 138; Chicags City Ry. Co. Vv. 
Olis, 192 id. 514.) 

Tt iv contended also that tos verdict wae aarni- 
feetly against the weight of the evidenes. We do not deen it 
necessary to discuge the svidsncs at isnguh, It tended to show 
that ons of defendant's employes negligently borad through the 
roote of four of plaintiff's teeth into the alveolar process 
Or bony tiasuee of the jaw, therety causing 2 painfui concition 
that required long irsatment and raniered imrprobablg the piacing 
of a permanent dental bridge. ¥3 think the evidencs juetified 


the verdict, 
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It ie claimed that the court erred in not setriking 
out testimony given by plaintiff of pain and suffering both shiis 
and after the work was perforned, as pain might naturally sce 
company dental work of such character, It wae not grror 26 
Other tsetimonsy tended to show that immediate intense pain and 
eonditions causing additional and unneceesary pain would ree 
sult from nusgligesnce of euch character, 

Preliminary to giving expert teetimony, another 

@entist teetified that he examined plaintiff'e teeth the fol- 
lowing year end found ths roote of the four testh in queetion 
hed besn drilied tirough to the end of the beny and soft tissue, 
It is claimed that inasmuch a@ pisintiff, in the meantime, had 
besn under the trestment of another dentiet, *ho had probed into 
the roote, such testimony wag improperly recsivad without show 
ing thet nobody elee had bored into such tieaues subsequent to 
traateent by defendant. Whether or not the conditions compiain-e 
ed of were caused or aggravated by anything done by sithsr of 
the two dentietsa who testified, wae s matter for the considera- 
tion of the jury uoon which oprortunity for croes-examinetion 
wos afforded, 

The ascretary of ths State Board of Dental Traminere, 
who haa the custody cf the rscord of licesnegs iseusd to dentiste, 
testified that he usd examined the scams and found no record of 
a licensee to ons J. P. Clark, the name of tha empioys of aefend- 
ant #ho ovsrated on plseintiff., Thies wee competent svidencs, and 
if deemed incompetent because, su it ufterwarde appeared, no 
examination wae made to determine whether eny licenes hed been 
issued to a dentiet by the name of Clark with the initial "J" 
only, then to preserves the point for review 2 motion shoula have 
been made to etrike it out. 

We find no reversicie error in the record, 


AFFIRMED. 
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WR. gusi1dE BARNES DELIVERED PAE OPINION OF THE COURT, 
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igpedisnte eved gppelleee for commiscions alisged 
to be due ther at architects/under 4 certsin contract entered 
into between then, NAPE vellgse denied joint liability thereunder. 
The court dirscted a Vardiet for them. The contract relates to 
plane, ete., for the conetruction of a theatre building, and 
is embodied in certain let:@ru bateween the parties and & stipe 
ulation. Ina letter dated November &, 1808, sprslises prorossed 
to arpsilantea ae the basis of compensation for their services 
that they should be aliowed 1% of the sntirs coset of the etruct= 
ure, satimated at #80,000, for -relimdinary etudies, 1)% for gan- 
gral drawings and apescifications, if for details, appellass to 
have the benefit of any of such work Gone in caee they exercised 
the right to discontinue aprellents’ ecrvicee, and 12% for the 
general supervision of the work. 

Befors a contract for the atructure wac let, ap» 
péliante' eervices were diecontinued and ths partneraehip between 
appeiless #ae disolved. Subsequently Peidier slone procesded 
with the erection of the etructure at a cost of about $130,000, 
On plans and epecifications made by another arehitect, simiier 
in many deteile to those furnished by apreliants, Acrsliante 


were paid 34% on $80,000, the eetinated cost of the budiding, 
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and claimed 3% on its actual cost. After setting forth the 
basie of compensation in aubetance as sforsesid, the letter re~ 
ferred to procesds to says 
"We are etarting out on the theory that thie ia- 
provement ie to be kept within the coat of $66,000.00 and 
we would uee thie ae a basie in esse of concluding to 
discontinue your eervices, but in case we continue with 
your firm to the completion of the entire proposed in- 
provement, 4s are to pay the regular 5% upon such full 
sggitimate cost.* 
In reply under date of November 12th, aprellantse 
eays 
"fe beg to etate further that our understanding 
‘of your letter of the Sth inst. is that the proposed 
$80,000, gost ia the approximate which ies to be ueed for 
vetimating the amount of our commission, up to such tine 


a@ you ehall contract for the erection of a building, 
eitasr under our supervision or that of some one else, in 


which case the contract vrice entered into by you, or the 
cost to you ef such building, including &11 stationary 
fixtures, furniture and decorations, will be the principal 
on which our commission shall bs comeuted,® 

On Novesber 18th, a “modification of the contract 
executed Noverber Sth," signed by sii the curties, provides 2a 
Pollowve: 

"The queetion of settlement on the $86,000, 00 
besie ehali not prevail after the eontracis for structure 
have been let, but the aggragate cost in secordance with 
contracts let shali be ths boeise of settlement in case of 
Giecontinuing servicee of Huli & Baker," 

The contract to build wee not let cy ner for the 
partnership. It wag not a joint undertaking between arieliess 
euch se wae contemplated by the contract, It would bse unressone 
able to hold that after the dissolution of the partnerehip 
one of the partners covld go ahsgad ond ist & contract at any 
price and render the outgoing partner lisble for commissions 
baged upon euch errangement uniese the contract sxpresaly #6 
provided, The languages of sopsliante' letter, in the worde "ur 
to euch time se you shall contract * * * in which cage tig cone 


tract price entered into by you,” contsmolates that arcellees 


should enter jointiy into 4 contssot for the sreetion of ths 
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building. 

Ths construction of the contract susd on was a 
question of law for the court, and it properly inetructed a 
verdict for appellese on the theory that it imposed no joint 
diabiiity on them to pay commiesions on the basis of tha sce 
tual cost of the structure in view of the fact that the cone 
tract for the structure was not a joint undertaking. No 
authorities in support of thie proposition nesd be cited, 

The judgment is affirmed. 

AFFIRMED. 
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JOSEPH WAJER, 

Appellee, 
Appeal from Circuit 
Va. 


UNITED STATES BREWING O0., 
a corporation, 


; Seurt, Cook County. 


MA. JUSTICE CLARK DELIVERED THE OPINION OF THF COURT. 


4 


Appellant. / 


* 


Appellee oo whastant recevered s judgment against ap- 
pellant as defendant for damages on account of personal injuries 
said to have teen received through the negligence of the defend- 
ant. Plaintiff wae » fireman in defendant's boiler room, in 
which there were five boilers, three of which were in use at the 
time of the accident. Underneath each weiler there was an abhe- 
pit. The one in which plaintiff fell ie deecribed by him as be- 
ing reeched through an epenine in the floor about six feet square. 
Upon thie opening there rested usually a wooden gover, which when 
in place formed part of the fleor. This cover was taken off when 
the cinders and athee were veins thrown from the pit. 

Plaintiff teetified that on the morning of the acaident 
one Busing, his helrer, wee working in the ashpit. The cover was 
removed in crder that the ashes and cindere might be threwn out. 
He further testified that he was on hin way te boiler Ne. 5, and 
that the room wae filled with ateam eo dense that he wae unable 
to see. The witnesees for defeniant, on the other hang, say 
that the steam was net so thick but that the floor sould be seen. 
Plaintiff testified that he did not know at the time he wae there 
that the place wae open. He had charge of the boiler reom and 
sometimes ascieted hie helper in removing the cindere and ashes. 
He further said: "We always bad thie hele ccvered because people 


had to walk through there. It had te be covered. It was a wooden 
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eover. No hinges on it at all. “hen the cover was on it formed 
a part of the fleor. It wae a sert of ao trapdoor; you could pick 
the cever off and put it to one side when you wanted to use the 


ash-pit.” 


The right to recover is predicated first upon the alle- 
gation that the defendant furniched plaintiff an unsafe place in 
which to work, in that it negligently maintained ite boilere and 
boiler room eo that steam exhausted into the room, ard allowed 
the glase in the windows to become broken, sc that cold air com- 
ing in contact with the steam osaused it to condense and remain 
suspended in the room, by which it became difficult to observe 
pbjecta in the room; and, second, that there wae a vielation of 
the provisions of the act to provide for the health, comfort, ete., 
of employes, which act became in foree January 1, i710, and is 
now a part of chapter 46 of the Revised Statutes. 

fection 4 ef the etatute in ss followa: 

"All hoistwaye, hatchways, elevator wekle ond wheel 
heles in fectories, merecamtile establishments, amills or 
werkehope shall be securely fenced, enclosed or otherwise 
eafely protected and due diligence ehall be used to keep 
all such means of protection closed, except when it ia neoas- 
Sary to have the game open, in erder thet the «aid hatohways, 
elévatore cr hoisting apparatus may be used.” 

We do net regard other rortiens of the act applicable 

te the situation. 

The place inte whieh plaintif?’ fell comen with the 
definition of "*hatohway." It ie te be noted that this section 
provides in subatance that euch a hatehway shall be fenced, ¢6n- 
Gloeed or ctherwise protected, and that due diligence shall be 
uged te keep euch means of protection closed except when tne 
hatchway necesearily must be open in order thot it may be weed. 
It is clear from the testimeny of the plaintiff that the cover 
of the hatohway effectively protected it when in place, and that 


it ordinarily wae in place. It apparently wae part cf his duties, 


as he wac in charge cf the boiler room, to s¢@ that it was in 
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place whenever the hatchway waa not being used. It wae aleo his 
duty for hie own protection to ascertain that it was down before 
he attempted to crose the hatchway. 

It io argued by the piaintiff that in addition to have 
ing the cover placed wher the hatohway sae not in use, the 
law imposed upon the defendant the duty of putting a fence or 
some cther pretection about the opening while the hatchway wae 
in vee. In our opinion thie previsieon may not be read inte the 
atatute. The etatute ie specific in all ite provisions, and a 
reguirement auch as is suggested by the plaintiff ie absent. 

It ie argued by the plaintiff that it wae the duty of 
the defendant to plead epecially the exception mentioned in sece 
tion 4. We de not eo understand the practice. The care cited 
by plaintiff ae te the neosesity of pleading the statute of 
another atate ia not in point. The court must of course take 
judicial notice of a statute ef thie state anc a11 that is there- 
in contained. 

A great deal cf testimony was admitted, we think erro- 
necuely, with reference to the breaking of a*f*. This evidently 
was sllowed through a misconception of what, if anything, might 
preperly be intreduoed under the firet count of the declaration, 
which charged that the defendant negligently allowed steam te 
escape in the reom and negligently allowed “diverse of the lights 
of glase in the windews of said beiler room to become and remain 
broken eo that the cold air coming inte centact with the stean 
Gaused the same to rapidly cordense," etc. Neo mention is mace 
in the declaration of s broken "T" and the mere escape of steam 
did not render the vbedler room an unsafe place, nor dld the 
breaking of a "T®. Keefe v. Armour & Ce., 58 Dll. Ge. 

Basing our cenclusion entirely ucon the teetimony of 
plaintiff, we are of the cpinion that the atatute referred to 
Was not violated by the defendant, and that the #e]1] known prin- 


Giples as te assumption of risk and contributory negligence on 
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the part ef the plaintiff required that the metion of the de- 
fendant to direct a verdict in its favor be granted. Chicage 
& E. I. Re Re. Cow ve Raorey, 803 Thi. 492; Browne v. Siegel, 
Cooper & Co., 191 Tll. 326. 

We agree with plaintiff that the dootring of assumption 
of risk ie not applicable where there hac been a vielation of a 
statute (Streeter v. Yeetern Fhealed Seraper Co., 254 Tll. 244), 
but ae heretofore etated there was not, in cour opinion, a viola~ 
tion of a statute. 

The judgment will be reversed. 

REVERRED. 
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WR. JUSTICE ChARK DELIVERED THE OPINION OF THE COURT. 
ws / 


Judgnent~in thé Superior Court wae entered in this 
caee in favor of the appellees ss clsintiff and against the ape 
Ppelient as defendant, in an action for damagee for personal ine 
jurise alleged to have been mistained through the negligence 
of the defendant by the plaintiff while in ite employ. 

The accident cecurred December 20, 1209, a fex days 
before the plaintiff became 17 ysars of are. Ka had been tork= 
ing for the defendant for about ten months vricr thersto, hie 
Guty being to take iumber away from a cleaning m.chine ana pur it 
on trucks, About twanty days befers te accident he vase pieced 
at work “feeding a esersper," « mochine ueed in the manufacture 
ef flooring. It wae neceseary that dull knives Se taken from 
tos machine ones or txice gach day and sharp onas inserted, 

Thie exchangs was nade by another employe of ths adéfendant, and 

it wae the rreectice for the claintiff to put his hend in the 

hole in the meohings, out of which tha knife block had baen removed 
and clean out the shavings in the hoige ec that ths biock couid 

be properly raplaced, Power was furnishad the machine by means 
of a belt runaing in the usual wey from an ovarhesc eheaft to two 
pulisys, one tight and the othgr looss, ami atteched to the machd 


ine at the floor, 
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On the morning of the day of the aceitent the belt 
wae looss, and the pleintiff noticing this called it to the ate 
tention of the person whose duty it wae to attend te the matter, 
and the belt wae taken off, shortened and put back on the machine 
under the direction of thie latter peraon, and the plaintiff wae 
informed that the machine was in proper shape to use. A faw 
hours later a change of knives was made. The plaintiff teetified 
that at ea time when the machine sss not running, he put hie hand 
in it for the purpose of taking out the shavings. It would ape 
pear that then the belt in coma way changed from the loose pulley 
to the tight pulley, and the machinery was thus atarted, The 
boy's right hand wes caught and bedly injured, 

It is argued there should be no recovery in thie case 
becsuse of the contribytory negligence of the plaintiff, that 
it was an unforeseen accident; that the verdict wae against the 
manifest esight of the evidence; sni that thers wse no evicence ta 
prove the aliegatiens of the decieretion, 

The gueetion of contributory negligence wae one 
properly left to the jury, and wa find no rascon te reverses the 
judgment on the ground thst thers *s6 clearly ehown contributory 
néglicence on tha part of the sisintiff, 

In the 7th eownt of the declarstion it wae charged 
that the defeniant negligantiy allowed the driving bait of tas 
ecraper to be and remain imeroperly laesd and fitted te the pule 
lsys of the scraper eo thet it becawe and wae lisble to run from 
the lcces te the tight pulley, and that by reason thereof tha 
place where the plaintiff #ag required to work became and wes 
ungafe, ete.; and in apt terme the effect of the aileged negli- 
gence of the defendant in this respect, xa coueing plaintiff's 
injury, ie set forth. 

The evidence shows that the belt hed been fixed just 
prior to the accident and hod been reprsesnted to be in proper 


condition for running, The rerscn «ho gave thie a@ecurshce to 
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pisintiff was in tie position of viceeprincipal cf th, defend- 
ant, e@ think there was sufficient evidences of the neglircence 
charged in the seventh count of the decleration to warrant at 
isaat the eubmiesion of the csee to the jury. Chicago Screw 
Co. Vv. teies, 203 Ill. 536. After careful pervueal of the 
record #@ are unable to esy thet the jury wae not justified in 
the conclusion that the defendant dia not, ae ite duty re~ 
quired, furnish tie ocliaintiff a safe place to work, 

Cartein instructions given on the part of the 
pieintiffg are eaid to havea been erronecus, Waiving the propo- 
gition urged by the plaintiff, that the reaord dose not ehow 
affirmatively that these inetructions were given, we have care} 
fuliy examined thoes which are esid te have been given, and 
are of opinion thst, taken in connezotion with other inetruci- 
longa they were not erronsous, ¥e find no error wae counittad 
in the refusel to give two requectead by dsfendant, nor ina 
change mada in a third, which hed to do with the alleged aseump~ 
tion of riek by the claintiff, feven inatructione tendered by 
the piadntiff and teenty offered by the defendernt were given 
without amendment. ¥%s are of the opinion that the inetrucie 
icone #a & whole correctly sdviged the jury we to tha rules of 
daw which shouid govern ther in arriving at their verdict. 


The judgment «ill ba uffirned. 
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WR. JUSTICE CLARK DELIVERED THE OPIVION OF THE COURT. 
% f 
Suit was brought againat the appellsent and B. 5. 


Ormevee for daweges on aeodunt of pareonsl injuries esxid to have 
been avetained by the supedies in a collision cetween a carriage 
ia which aprellee wae riding and @ team eaid to have been oaned 
er controlled by arosiiant, There wae § trini cefore the court 
end & jury, the jury rendering s verdict of not sullity ee againet 
Ormebes, end of guilty ageinet the sppelleant, camsgac being fixad 
at the eum of #1000, From a judgment entered uron #he verdict 


thie ¢opesi ie prosecuted, 


and a epecial plea (not abatracted), reciting thet before and 
at the time of the committing of the supcosed grievance the 
apyeliant or its sarvents or aeante “were not in the use, 
Poveseeion, semership snd control of & certain weron, ome Othe 
ly known a6 @ truck osagon, sa the pladatiff hee sbove thareof 
alleged," eta, Tt is to be noticed that osnsrehip of the 
horees ig not denied, nor the churge in the decisration that 
the horese snd wagon were then in the services of the appeliicat, 
Thgg piesa did not put in igeue the genarehip, 


posasseeion or operation of the instrumentaiitiee #«hich are sie 
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ieged to have caused the injury,jm accerdsnce with the rule now 
thoroughly setabliehed in this state, MeMulta v, Lockridge, 137 
Ili. 270, chicago YU. T. Co. v. Jerka, 327 Til. $5. Wa are of 
ths opinion,morcover, that at the cloes of ali the testimony 
thers was evidences sufficient to warrant the jury in finding that 
ths team and driver were under the dirsetion of the apreliant, 
and that Ormabes wag not an independent contractor, that the 

case is distinguiehsble from that of Foster v, Sadsworth-Howland 
Co., i168 Til. $14, cited by aprellant. 

Ths driver of the wagon, called as a witnese by the 
pleistiff’, teetified thet at the time of the accident he wae driv- 
ing "Hettisr Lueoer Company's waron" and thst he was in the em 
ploy cf Ormebss, In hia ctoss-etamination by counsel for ap- 
pellant he wee aeked the question se to whether he knew to whom 
the horses telonzed, and answered, "to Mr, Ormabes,® Re fur 
ther testified tast he "ot the lumber st the Hettler Lumber 
Company,” and that he had wade two deliveries that day. On be- 
ing called as a eitnese by Ormebee, the cane witnesea testified 
that he wae hauling lumber for the Hettler Lumber Company; * * 
that nothing was said to him by anyone ae to what he should do; 

* * thet he got hie dirsetions ae to where to takes the lusber 
from Mertin, ths shipping clark of epreliant, * * thet Orusbes 
never gave him any directions aw to methods of ioading or age 
divery, or anything of thet kind, 

Ornebse testified thet he wag said s certain amount 
psr dsy for the uss of ths team and driver, that ke oraed but 

ona team, and that the ong which ese thua employsa in beaude 
ing lumber for the aprglisant, that the wagon beloaged to the ap- 
psiient, and that Orwatee had nothing to do with th» direction 
to the teameter «8 to what the latter wes to do at the yaraeé,ete. 

The Agpallant offered no evidences in ths cage, out 
evidsncs was taken on behalf of the defendant Ormabee. At ibe 


cleses of pleintiff'e (spoeliaa's) cases apogliant moved the court 
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to direst a verdict in ite favor. This wee denied. The motion 
Was not renewei at the conclusion of the taking of all of the 
evidence. On the cther hand, the aprellent submitted other ine 
étructions beeed upon ite theory of the cass, to the effect that 
if the jury believed from the evidence (neovgesarily including 
thet offered by Ormebee) that the negligence which cauesd the 
@lieged injury was the negligence of some one @ther than on em 
_ploye, agent or representative of the appellant, the verddot 
should be not guilty. 

The present case ie in cur judgrent distinguiehabis 
from Condon v, Schoenfeld, 214 111, #26, in the fact that these 
inetructions were tendered by spcellant. Thies is aseerted by 
appelies, and, #3 think, gorrectly, to constitutes a walver of 
the motion whick was msds, ‘Yolf Co, v, Monarch Refrigerating Ce., 
252 Till. 491. %e@ ar? sieo of the opinion that thers was sone 
evidenss, though slight, at the close of apreilee'e case tende 
ing to establish the fact of oxnership and control, 

®¥e are of the opinion that there wes avicencs to 
prove the wetsriai allegations of the deciaration, that the 
Verdict is not agiinet the maniftat vaight of the evidence; that 
the work baing done by the tear ani wagon wae not being dons by 
Ormebee se an Ladepenisnt contractor. 

¥e find no erroneous rulings in ths admiesion of 
evidence euch se showld osue¢e a reverani of the judgment. 

The judgment #111 be affirmed, 


APFIRGED. 
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OLIVER J. WRIGHT, 
Defendant in Error, 


VS. MUNICIPAL COURT 


JOHN Le. BOLEK, 
Plaintiff in Brror. 


~ 


OF CGHICAGC, 


Ny une SUS rTOS FITCH west ED THE OPINION OF THE COURT. 

. By this writ ‘of-érror the plaintiff in error (herein- 

a called the defendant) seeks to reverse a jude ment ren- 

dered against him for $958.70 after a jury trial in the Mmi- 

cipal court. The plaintiff's statement of claim» as amended 

—~ as a carpenter and foreman for the defendant for certzin periods 
cf time therein stated. The defendant's affidavit of merits 
states that plaintiff did not work for defendant 211 of the time 
stated in the plaintiff's statement of claim, and aeserts that 
settlements were made from time to time and that the plaintiff 
was paid in full. It appears from the evidence that the plain- 
tiff wae employed by the defendant aa a carpenter and to super- 
intend the erection of certain houses which defendant was build- 
ing. ‘There is some alight dispute se to the terms unon which 
the plaintiff was employed, the plaintiff clainmirg that the de- 
fendart agreed to pay him "better than carpenter's wages", while 
the defendant testified that he agreed te vay carpenter's wares 
and also te “remember him (plaintiff) in a substantial way out 
of the profita"™.) The plaintiff teatified that carpenter's wages at 
the time in question sere from &0 te BA cents an hour, and that 
the reasonable value of his services was £30 a week, The only 
real dispute in evidence arises over the question of payment. We 


think the evidence is clear that during the first four weeks of 
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the plaintiff's employment the defendant himself paid the wages 
of the workmen, not including the plaintiff. The evidence is 

also clear that during the succeeding 26 weeks, ahd also during 

@ later period of 11 1/2 weeks, the plaintiff submitted to the 
defendant at the end of sach week « statement of the amount due 

to the workmen and for materials, including, in most cases, an 
item of $10 weekly on account of his own services; that upon re- 
ceiving these statements, the defendant drew hia check to the 
order of the plaintiff for an amount which was somotines a little 
more and sometimes a little leas than the amount of the statements 
that pleintiff deposited these checks to hia own account and paid 
the amounts shown on the statements out of funds so received from 
the defendant. Upon the trial, the plaintiff offered in evidence 
copies of all these statements. They show that during the periods 
above stated (excluding the first four weeka, during which the 
defendant himself paid the bills) the plaintiff paid out, to others 
than himself, for wages, laber and materials, the sum of £4218,55. 
Hia entries of credits on the same statements show that he re- 
ceived from the deferdart, during the same periods, the sum of 
$4360, leaving a balance to defendant's credit of £141.45, ‘The 
plaintiff admitted that in addition to the credits shown on his 
statements, he had received $75 in cash ani $196,509 in materials 
taken by him at an agreed value. DSeferdant alse produced and 
offered in evidence six checks, aggregating °514.74, which the 
plaintiff admitted he received but which were not shown 25 credita 
on his statements, Deferdant was entitled, umier the svidence, 

to have credit for these additional items, ‘hess items, added 

to the balance shown by the statements, make the total credits 
amount to $657.49. Subtracting this total from the amount shown 


by the evidence to be the value of the plaintiff's services ($30 
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& week for 45 1/2 week) leaves a balance due to the plaintirr 
of $867.51. ‘To that extent, we think the verdict of the jury 
is fully supported by the evidence. As to the excess of $191.19 
we think the verdict is contrary to the evidence. 

It 19 urged that the court erred in instructing the 
jury. For the purpose of making this objection counsel for plain- 
tiff in error has divided the oral charge of the trial court into 





separate, numbered paragraphe. This method of considering oral 

| instructions cannot be adopted. The instructions mst be consider= 
ed together and not subdivided or separated, one paragraph from 
the other. In Peoararo v. Halberg, 24¢ Ill. 95, it was held that 
an exception to an oral charge must point out specifically the 
portion of the charge objected to, and that thie rule cbhtains in 
ell cases where oral instructions have been given, “and is nec- 
essary to prevent inadvertent errors", At the time the orel 
charge wag pronounced, the only objection raised was that "the 
court has not instructed the jury as to the basis of recovery 
upon the defendant's theory of the suit; if he waa to have any 
definite arount, to get fifty-five centa an hour. ard alsac, as 
to the burden of proof on the basis of payment", As %o the first 
of these objections, we think the charge of the sourt fairly 
placed before the jury the fesues made by the plaintiff's atate- 
ment of claim ard the defendant's affidavit of merite. As te 
that portion of the charge referring to the ourden of proof as 

to the defense of payment, we think it is in accord with the 
authorities in cases where payment is the sole defense. fonmell 
ve Wilder, 87 Ill. 327. ‘the defendant did not dispute the eme 
ployment of the plaintiff, nor did he offer any evidence tending 
to prove that the plaintiff's work was not worth $20 a week. 
While the defendant's evidence as to the terms upon which the 


plaintiff was employed is not precisely the sumo ae that of the 
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piaintifs, the difference ise very slight and the legal effect is 
practically the same, under the facts shown by the evidence, 

It is also urged that the court erred in permitting the 
wife of the plaintiff to testify. ‘the plaintiff testified that 
his wife, on several occasions, scollected money for him from the 
defendant, and the wife's whole evidence related to a conversation 
with the defendant concerning the plaintiff's account, We think 
there was no error in the admission of this testimony. 

Upon the whole record, and after 4 carsful study of the 
evidence, we think no error was committed, prejudicial to the 
plaintiff in error, except aa to the amoimt of the verdict. That 
error can be cured by a remittitur., If, therefore, the defendant 
in error will, within ten days from the date of the filing of this 
opinion, file herein w remittitur of 2191.19, the judgment for 
the remainder, $567.51, will be affirmed; otherwise the judgment 


will be reversed and the canse remanded. 
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ruse og man wasmas A S41.A,570 
JENSON, copartners, and doing f 
business as RECHLIN-JEXSON 2 COe, } BRROR To 
Defendants in anber, ) 
j MUNICIPAL GOURT 
WGe ¢ 
/ OF CHICAGO. 
THOMAS CONRAN, ; 
Plaintiff iy Error. ) 


# 
PRESIDING i 
HRe,JUSTICE FITCH DELIVERED THE OPINION OF THE COURT. 
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Plaintiffs, who are’ ‘peal estate brokers in Chicago, 
recovered a judgment againat Thomas Conran, the defendart, 
for 3350 conmigsions ourned in sscuring a purchaser for cer- 
tain property belonging to the defermiant. ‘The evidence shows 
that plaintiffs found a purchaser named Reilly, with whom the 
defendant entered into a written sortract. Gy the terms of 
this ccrntract, defendant asreed te convey his property to Reilly 
at a stated consideration of $55,099, subject to eneumbrances 
of 217,000, and in consideration thereof, Reilly azreed to 
convey to the defendant, at a stated consideration of %20,%0%, 
subject to an encumbrance of 3250", a tract of iard described 
as follows: "The northeast cormer of Hebey street and Yontroses 
boulevard, a lot or parcel of ground 109 ty ifs feet {m. or 1.} 
tegethor with 211 improvemcrits thereon". fefore signing this 
contract, the deferdiant went upon the property end loeked it 
over. He was told by the plaintiff's salesman that the dimen- 
sions of the lot were 100 feet om Koboy street and Ife fest on 
Hontrose Soulevard. Reilly testified that he told thse salesman 
and the deferdant that these vere the dimersicns of his property. 
He alse testified that at the time he aaid this, and at the 
time he signed the contract, he believed the ctatement was true; 
that he "bought it for that ard sold it for that,” and that he 


had owned the property since ifS%. Theres was a bosrd fence on 
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the north side of the property, an alley on the east, and 
there were cement sidewalks on the scuth and west sides of 
the lot. The deferdant testified that after the contract was 
signed, he measured the lot with 2 ateel tape line and dis- 
covered that the frontage on Nobey street was only 92 feet in- 
stead of 100 feet, as he had been told. He reported his dis- 
covery to Reilly and after making an unsuccessful attempt to 
induce Reilly to make some conceasion im price on that xccourt, 
he declined to carry cut his part of the cortract. Plaintiffs 
sued him for commissions on the theory that their commissions 
were earned when the contract was signed. Defendant filed an 
affidavit of merits, claiming that the pleintiffs falsely and 
fraudulently represented the preperty of the purchaser to he of 
larger dimensions that it was in fact. Upon the trial, however, 
defeniant's counsel abandomed this defense, admitted th=t there 
was mo proof of fraud or fraudulent representationa, arxi then 
advanced the claim that the contract was net enforceable because 
entered intc under a mutual mistake as to a material fact. To 
support this theory, he offered to show, in additicr to the facts 
aboye stated, that the defendtart had computed the vaiue of the 
Reiliy lot at £175 a foot on Robey street, that he had an arehi- 
tect prepare plars for a store ard Plat building 1° by 152 feet 
in size, arzi other similar facts, which, he clsained, bad a ten- 
dency tc prove that deferdant had aigned the contract under a 
mistare as to the arount of fromtase on Hobey street. 
Defendant's counsel concedag the rule to be that a 
real eatate broker, employs: to secure a purchaser for property, 
has earned his commissions when he firds a buyer who is accepted 
vy the seller and with whem the seller enters into a valid and 
enfcrceable contract, even though the contract be afterward 


cancelled or abandoned through no fault of the broker. Jileon 
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V. Hagon, 158 Ill. S10; fox ve Ryan, 20 Ill. B91. But it 
is urged that where the purchaser ard seller are mitually mis- 
taken aa to @ material fact, the contrast ic not enforceable, 
We do not think that principle is applicable to the facts of 
thie case. The rule is yell settled that a court of law has no 
power to correct a sistake ami reform @ contract. such a power 
rests alone in a court of equity. Cunmingham v. #renm, 2° Ill. 
62, 64; Kagle Fire ins: Go. v. Jno. Spry Lumber Go,, 158 Ill. 
App. 609, 611. In the Gase last cited, suit was brought by the 
lumber company om an insurance policy which described the property 
insured as “Lumber, lath, shingles « « or other merchandise « = = 
contained in their yard, or in buildings, sheds, or cars on tracks 
in said yard, situated on the east side of Ashland Avorue, extend- 
ing north from the west branch of the south braneh of the Chicsagze 
River." The policy contained a warranty by the assured that "a 
clear space of 65 feet shall be maintained betesen lumber and 
mill ord addition on south." it was contended thet any lusber 
piled within the &5 fest space thus described was not intended te 
be ceyerai by the policy and that the larnguase used fr the policy, 
apparently covering all the property in the lumber vard, was a 
mistakes; and evidence was introduced upom that theory. As to 
this contention the court, by xr. Justice Adams, said: "Toe dis- 
cuss this eviderce would b© a mere waste of time, for the reason 
that a court of law has no jurisdiction to correct mistakes in 
written contracts. In sa law court the parties will be hsld bound 
by the written contract, the words of which will be taken in their 
ordinary acceptation, and what the words mean will tbe held to be 
conclusive of the intention of the parties.” 

By the terms of the contract offered in evidence, civing 
te the words thereof their ordinary scoeptation, Reilly arsreed 


tc convey to defendant “a lot or parcel of ground 100 by 152 Pest 
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wien 
{(m. or 1.)” located at the northeast corner of two name? streets. 
It is conceded that the phrase "m or 1." is an abbreviates form 
of the words "more or less." ‘The contract alse provides that de- 
fendant shall furnish an abstract of title “showing good and suf- 
ficient title at date of this contract in the respective parties 
hereto, to the property hereby agreed to be conveyed." Taking 
these clauses together, the natural meaning of the lanzuaze em- 
ployed is that Reilly agreed to convey a lot caned by him at the 
date of the contract, which was located at the corner mertioned 
/ and was approximately of the dimensions stated. “The words tmore_ 
or less’ » # # a8 applied to quantity « « = are te he ceretrued 
as qualifying ao representation or statement of an absolute or 
definite amount, so that neither party to a contract can avoid 
it or set it aside by reason of ary deficiency or surplus cccasion- 
ed by no fraud or want of good faith, if there is a reasonable ap- 
proximation to the quantity specifically stipulated im ths con- 
tract." 1 Seach om Modern Law of Contrasts, Sec. 83, ne 108. 
Therefore, the use of the words "more or less® in this contract 
cannot be construed 46 ar assurance that the tract contained pree 
cisely 100 feet of frontage on fobey atrest, but, on the contrary, 
the use of this phrase shows that the exact number of feet sac not 
certainly and definitely kmown to sither party at the tims the 
contract was entered into, ani that both partiss wero wiiling, 
within reasonable limits, to abide by the actual measurenents, 
when ascertained, fhe claim originally made by defendant that 
the statement of quantity was fraudulently made, having been abane- 
doned on the trial, and there ceing no evidence of any wart of 
good faith, it follows thet the contract was enforceable in a 
court of law according te its terms, and therefore, that the plain- 
tiffs were entitled to their commissions wher the contract was 


signed. 
the judgment of the :ymicipal court is sffirmed. 
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284 - 18,7238. 


7. 1841.A.575 


GREER-WILKINSON LUMBER C0., ) 
(a Sorporation), Fi ) BRROR To 

; Defendant in Error, ) 

; ) MUNICIPAL COURT 
VSe # ) 

i OF CHICAGO. 

GEORGE A. NEEVES, é 
Plaintiff in-Errer. ) 


Py 
s 


WR. PRESIDING JUSTICE FITCH 
i 
“\, DELIVERED THE OPINION OF THE COURT. 


By this writ of error it is sought to reverse a juds- 


\. ment entered in the Hunicipal Court in faver of the defendant 
vs 
. in error for $586.15, being the amount, with interest, of a 


: 


\ pany in February, 1911. ‘The note upon which suit was broucht is 


promissory note given by Neeves to the Greer-¥ilkinson Lumber ceom- 


: a note given in renewal of ancther noto for the same amount, dat- 

\ ed in april, 1910. ‘The circumstances under which the original 
note was given form the basis of the defense to the note. It an- 
pears that in 1909 the defendant Neeves employed ore Plaskett, a 
contractor, to build 2a frame house, to cost 41200, upon a let os- 
ed by NMeeves in Pembroke, Illinois. Plaskett resided in Morocco, 
Indiana, and purchased all the material for the house, except 
the paint, from the plairtiff, Greer-#ilkinson Lumber Go. A 
house was sonstructed by Plaskett, but the deferdant Neeves re-~- 
fused to accepi the house as a compliance with the contract, on 
the ground that it did not conferm to the epecifications. ‘Vhen 
Plaskett demanded pay for the house Neeves refused to pay for it 
and offered Plaskett the privilege of removing it. in April, 
1910, a man, who aaid he represented the plaintiff, presented 
@a@ bill to Neeves for limber purchased by Plaskett which had been 
put inte the house. Neeves declined to pay, upen the ground 


that the debt was not his but was Plaskett's. The representative 
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of the plaintiff claimed that Reeves was liable under the In- 
diana Lien Law. MWeeves told him that the Illirots Lien Law 

was different from the Indians lew and that he, Neevea, was not 
iiable. The man went’ away aml returned several daya later with 

@ lawyer. They admitted the plaintiff had no claim unéer the 
Illinois Lien Law, but they insisted that defendant ought to 

pay for the lumber becnuse it went into his house and he had the 
benefit of it. Neeves testified: “We had considerable conversation 
on that subject. I told him the house was not in accordance with 
the contract, that it was of no service to me, and was not what 

I wanted; that I had told Plaskett to take jhe house off, and 
the contractor and eub-contracter sould divide the business any 
way they saw fit." Neeves further testified, however, that he 
finally agreed to give a note to the plaintiff for 2542.54, 

which was over $200 less than was claimed by the plaintiff, and 
that he paid interest on this ncte until the renewai note was 
given. 

It is insisted that there was no valid consideration for 
the original note, and nence there was no consideration for the 
note sued on, It is a well-settle: principle that the sempromise 
of a doubtful right, though it afterwards turns cut the right is 
on the other side, where there isc neither actual nor constructive 
fraud, and the parties act in gcod faith, with full knowledse of 
the facts, is a auffisient consideration tc support a promise.” 
Hopeymar v. Jarvis, 79 Ill. 318. 322. To the same effest are 
Adams ve. Crown Goal & Tow Co., 175 fil. 445, 450; Hulse ve ful ad, 
155 Ill. App. 345, 346. Thers is no pretense in this case of any 
actual or constructive fraud; ard sc far as the evidence shows, 
the parties acted in sood faith, with full knowledge of ths facts. 
At the tine the original nete was given, the plaintiff gas aseert- 


ing a claim against the defendant. Tho defermiant denied the valid- 
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ity of the claim, but notwithstanding that fact, he settled 


amd compromised the plaintiff's claim against him by giving hia 
note for part of the amount claimed to be dus from him. Whether 
the plaintiff could have recovered the amount of ite olaim, in an 
action brought thereon against the defendant, is immaterial, if 
the claim was honestiy made. KXcekKinley v. Watkins, 15 Ill. 140. 
In the quaint language of an indians cass, quoted in Honeyman v. 
Jarvis, supra, the defendant “constituted himself a judge in his 
own cause and decided against himself. We are of opinion that the 
weight of authority is, that he cannot now be heard to reverse his 
own judgment." 

the judgment of the Kumicipal Court will be affirmed. 


APPIRSED.» 
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iH JACOB MEYSR, ested 
at the suit of BEKTIA KURZ, APPEAL FROM 
on +a of JOHN JACOB & 


ig the matter of the tition / i Ae 34 7.A. 596 
ANts 


SOURTY SOURT 
COOK COUNTY. 


; 
\BARTRA Kunz, / 
: _sppellee. 
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URe PHIGIDIN STICK FITCH 
Dervenio THE OPINION OF THE COURT. 
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S A ‘Sitaiiadit was rendered in an actior for slander, in 
the Gircuit Court of Ccok County, im favor of Sertha xurz 
agairnet Johm Jacob keyer. The declaration in that case score 
sisted of ome count, ami charced that Neyer, “contriving and 
maliciously intending te injmwee the plaintiff and bring her in- 
te public seandal and disgracs,* falesly ard maliciously, and 
the presence and heuring of divers persens, spoke the fellove 
ings words cof ard concerning the plaintiff; ‘This woman has 
stolen the swatch and chain beloncins to my son.” Yeyer default- 
ea, and a general verdict, firding him muilty and assesbins the 
plaintiff's damages at 2800, was returned. “sver was arrested 
upon 8 capies ad satisfaciendum, issusd upon the judgment, and 
filed his petition in the Coumty Court for a dissharse under 
the Insclysnt Sebtorsa’ act. in thst court, he offered to prove, 
by evidence dehors the jane. ee eords uttored worse not ute 
tered maliciously; but the court declined to heer any such 
evidence, upon the ground that the question whether malice was 
the gist of the sction must be determined sclely from the record 
in the alander cuit. ‘Thereupon, efter examineticen of such 


record, the court held that malice was the gist of the action 


for slander and denied the pstition for a discharge. The question 
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involved in this appeal is whether that ruling was correct 
under the circumstances above related. 

in Jermberg v. Mix, 109 Ill. 24, the court, in stat- 
ing the principles governing such cases, said (p.257): "The 
former judgment was conclusive as to every matter properly and 
necesssrily at issue in the action, and if it appeared fren the 
pleadings that malice wae the gist of the entire action, the 
Gectrine of rea judieata sould apply. in such a case, an inspection 
of the record would conclusively establish that the question of 
malies was settled in the former anit, and having been once de~- 
termined the judsment would be an effectual bar to any further 
dispute of that question between the parties." {Italics ours. } 

in the early case of Hokce v. Ingalls, 4 Seam. 56, it 
is asid of an action for slander (p. 23): “The speaking of 
actiscnable words ia evidence of walice. Malice is the gist of 
this action." 

In Gilmer v. Eubank, 15 Jil. 271, which was alse an 
action for slander, the worde charcei to have been spoken were 
that the plaintiff “had stolen a ateer" belorgins to the de- 
feriant, ami the general isene, only, 914 pleaded. The court 
said (p. 274): “alice is the ciat of the action of slander. 
But the term ‘malice’ haa a two-fold signification. There is 
malice in law, se well as malice in fact. in the former and 
legal sense, it signifies a wrongful act, intentionally done, 
without any justification or excuss. Ir the latter and populsr 
génss, it means ill-will towards a particular person; in other 
words, an actual intention to injure or defame him." Applying 
that distinction to the case then befere it, the court concluded 
(p. 278): “In this case, the serdsa were actionable in themseives, 
and they were rot published under sircumetarces that afforded 


any excuses or justification to the defendant. He was therefors 
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liable for the consequences, unless the plaintiff had com- 
mitted the crime of larceny. 4nd he did not by his wosdings 
offer to prove the proof of the charse. the existence of 
salice in fact was net necessary te maintain the action. fhe 
law raised the presumption of malice, and that presumption was 
conclusive.” (Italics curs.) 

From these decisions, we deduce the rule thet in 
actions for elemier if the worda charged to have been false- 
ly uttered are not actionable per se, it is necessary to aver 
end prove malice in fact, tut if they are per se actionable, 
then the law conclusively implies malice from the use of such 
words, if false and uttered without legal justification or 
excuse; and that in slither case, malice is an essential 
élement of the cause of action, or in other words, is the 
gist of the action. In this case, the words charrsd te have 
been used were actionable per ge. ‘ilmer v. xubank, supra; 
Biller v. Johnson, 79 Ill. 58; Stuwer v. Pitchman, ic4 Ill, 
230, ‘that they were epeoken by Heyer concerning Hertha Kurz 
and that they were falze, were admitted by the default; and 
that they were saliciously uttered is conclusively presumed 
from the facts thus admitted ard from the absence of any plier 
of justification or excuse. Heres it appears Prom am ine 
spection of the resord im the Circuit Ucurt case, that the 
verdict was responaive to the issues presented ani that the 
issue of malice was properly ard necessarily presente: and 
determined adversely to teyer in that case. It follows thet 
the trial court ccrrectly ruled that extrinsic evidence upon 

hose fesres was inadciscibls im ithe County Court upon the 
petition of uoyer for a diacharge, and its judgment #ill 
therefere be affirmed. 

AFFIREED. 
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HATTIE ISABELLA MeCLAUGHLIRN, 
Defendant in Error, 


NATIGNAL PROTECTIVE LEGION, 
Pl tiff in Error. 






MUBICIPAL COURT 


OF CHIGAGO. 


1841.A.597% 


HRe STiCE GRIDLEY DELIVERED ;THE OPINION OF THE COURT. 


Defendant in error, plasytice below, commenced «an 
action of the fourth class in te Mmicipal Court of Chicazo 
te recover of plaintite in omer, defendant below, the sum 
of $500 claimed ta, be due her pe & policy of ineurance in which 
ashe was named as beneficiary, ‘end which had been issued by de- 
fendant under date of arch he 1208, on the life of Patrick ite 
Laughlin, her husband, whe died on Jarwary $, 1911. One of the 
provisions of the policy, or certificate of insurance, was that 
any member who failed to make his monthly vayments in full on 
é@r before the last day of the month in which a levy was made, 
would "stand susperded from ell the rights and benefits of the 
Yortuary fund without further netice.*" The defense was that the 
insured had failed te make the November and December, 1519, pay- 
ments or: the policy. The case vas tried before a jury who re- 
turmed a verdict for plaintiff for 2500, upor which verdict the 
oourt entersd the judgment which defendant by this writ seeks 
to reverse. 

Gne month prior to the issuance of the policy in question, 
to-wit, on February 1, 1908, ths dsefersdiant head iesued a like 
policy for $2500 on the life of said Patrisk “olauchlin. Pisin- 
tiff was aleo named as beneficiary in this policy and she made 
the monthly payments on both policies, (which amounted to £1.97 
om the $1500 polisy and s6 cents on the policy in questicn) in 


addition to paying the monthly dues of the insured, amounting to 
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26 sents, to the local lodge. Although it was the duty of the 
secretary of the local lodge to receive ali monthly payments 

amd monthly duea, plaintiff at first made payments to one J. He 
Price, an insurance solicitor.or organizer in defendant's employ, 
te whom said secretary sometimes gave blank forms of receipts 
for the purposs of making collections, and from whom she accepted 
collestions. Plsintiff testified that she made various payments 
to Price at different tines from July, 1908 to March, i910, taking 
& receipt for the sonsy paid; that three of these receipts were 
signed by said secretary, and that 10 receipts, samountins to 
$39.04, were signed by Price, he telling plaintirf each time that 
sheowed a certain sum on both policies. {These ten receipts sime- 
ed by Price did not epecify the proporticnate amount due on each 
policy, and contained somes superflucus printed matter. in addi- 
tion to theses 13 receipts plaintiff intreduced 3 other reseipts 
Signed by said secretary. Inasmuch 45 aaid secretary testified 
that 16 payments by plaintiff nad been reported to her by Prise, 
it is a fair inference, #6 think, that Price turned in all moneys 
te deforniant paid by plaintiff. the deferdant cffered no evidence 
te the contrary. Plaintiff further testified that tne last pay- 
ment made by her tc Frice wus made during March, vif, at shich 
time Price told her that the £1500 policy had been forfeited, 

and he further told her that all mories paid to him by plaintiff 
had been turned over to the defendant. After the death of the 
insured, plaintiff received a istter from the district manager 
of defendant informing har that the last payment made om said 
21500 policy was made "for the month ef August, 19CS, and he 

Was suspended from any benefit for failure to pay for the month 
of september on the first day of Cotober, 1995, since which tine 
the policy has been out of benefit," 
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After Karch, 1910, plaintiff paid no money to Price 
or any other collector, but was in the habit ef sending to 
the defendant's local office « money order and a receipt card, 
which card was returned to her after the payment hed been onter- 
ed thereon. This card showed that payments had been made by her 
only on the §500 policy in question, coverins the months of 
April, 1¢10, to Gctober, 1910, inclusive. It is evident from 
this that plaintiff, after receivins the notice from Price of 
the forfeiture of said $1590 policy, sonsidered the same as have 
ing beor: forfeited. Plaintiff testified that on Jarmary S, 1°11, 
three days before the death of her husband, she gave her sister 
$5 with which to make payments on the aaid policy, emi also on 
her brother's policy, of which plaintiff was also the beneficiary. 
On the day after said husband's death, and before the defendant 
had been notified thereof, plaintiff's ssid sister made a payment 
at deferdant's local office of $2.75 on the policy in question, 
covering the amount due therson for all assessserta and dues for 
the months of Bovember ami December, i9i0, amd darmuary, 1°11. 
Sfter proof of death had beer made the defersiant refused to pay 
the amount of the policy cn the groumd that the monthiy payments 
and dues for seid months of Sovember and December had not been 
made in time. DSuring the month of Jamury, Mill, the secretary 
of the local ledge tendered to plaintiff the said sum of 52.73, 
which plaintiff refused to accept. Said secretary and an asaist- 
ant testified that in March, 1911, they egain tendered said sum 
to plaintiff and that plaintiff accepted the money. FPisintiff 
denied this. 

the evidences tends tc ahew that, after tne ©1596 policy 
had been in fact forfeited by defendant but before plaintiff had 
knowledge ef such forfeiture, plaintiff paid Price about ¢1¢ more 
than was necessary to make all necessary payments on the 2509 


policy; that ehe did this under the belief that she #as making 
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payments om both policies; that after she was notified by Price 
of the forfeiture of said $1600 policy she acquiesced therein; 
ard that at the time of the death of Patrick McLaughlin, notwith- 
standing the fact that the assersements on the $500 policy for the 
months cf November and December, 1910, had mot been paid by her 
during anid months, she had money to her credit in the hands of 
gefendant considerably in excess of the amount necessary to pay 
all assesanents for said months on said 800 policy. 

after careful consideration we have reached the conclu- 
sion that, under the somewhat umuistial facts as disclosed by this 
record, the court did not err in ertering judgment on the verdist. 
"Frorfeitures are abhorrent to ths law." (Coverdale v. Royal Area- 
mum, 195 Ill. 91, 161; Hartford Sire Ins. co. ve Waleh, 54 ill. 
144, 169.) And “the burden of showing a failure to pay aasesaments 
from which failure a forfeiture is claimed to have arisen is upon 
the insurer." (Supreme Council v. G'Neill, 1°98 ill. App. 47, 56.) 
we do not think the defendant has sustainsd this burden. 

It £a claimed that the sourt erred in admittins in evid- 
ence the said 10 receipts sisned by Fries, because ro reference 
to the policy sued on appears uper their fase. We are of the opine 
fon that they were properly intrcdueed in evidence fin cormmestion 
with plaintiff's testimony explaining thes. (Hartforc ins. GO. ve 
Sherman, 125 Ill. App. 202, S14; state of switzer v. Gertenbach. 
122 Ill. App. 25; Diteh v. VYoilhardt, 82 Ill. li“, 138.) And the 
evidence tends te show that Prise had at least the apparent, if not 
the actual, authority to make the collections and issue the receipts, 
ana whether he had that authority was a question of fast for the 
jury. (Sohmoldt v. Langeton, 106 ill. App. 595.) 
Ye think that the verdict is eupperted by both the law 

and the evidence, and that substartial justice has been done, and 

the judgment is therefore affirsed. 
APYTREEDs 
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bOber Term 1910- 


a tvia. No, 


S16 - 18875. 


CHICAGO ENBOSSED MOULDING x ) 1 8 4 I.A. 6 1 % 


COMPARY, a Corporation, f 
Defendant in érror, } ERROR TO 
i 


ve. j } MUNICIPAL COURT 
MAX Ge Je HOFFMAN, / } OF CHICAGO. 
Plaintiff in urror. } 
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MK, JUSTICE CRIDL’Y DELIVERED THE OPINION OF THE COURT. 
i / 
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Plaintiff 4n error, defendant below, seeke by this 
writ to reverse a judgment for $111.82 remiered against him 
in the ‘smicipal court of Chicaco in favor of defendant in 
error, plaintiff beicw, in a fourth class case tried by the 
court without a jury. 

Plaintiff claimed that defendant sas indebted te 
pisintiff in the sum of 2115, 33 ront, for a portion of the 
second floor of a certain factory building in Chicago for the 
month of November, 111, less the sum of £5.48, being a bal- 
ance due defendant on & separate open account between the par- 
ties, Deferdant deried that he cowed plaintiff anything for 
rent of said prexises, amd claimed damages, by way ef set-off 
or recoupment, for failures of plaintiff to furnish power to 
defendant at certain times while defendant was ocsupyins seid 
premises under a verbal lease of the aame “including power". 

The material facts are as follows: About two years 
pricr to Hovyerber 1, 1911, deferdant, by verbal lease from 
plaintiff, “rented the space andi sewer" for 7°9 a month, oc- 
cupied the space continuously up to about sovember 10, Lily, 
and paid the rent for the same to plaintiff from month te 
ronth, including the month of Gctobsr, 1911. Plaintiff's 


business was that of marufacturing mouldings, etc., and it 
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occupied said factory building, less the space leased to de- 
fendent, for thet purpose, using power for operating machinery. 
befendant occupied said space in cormection with his business 
of manufacturing special cabinet work for offices ard stores, 
and he required certain power for running his machinery. on 
September 15, 1911, defendant served a written notice on plain- 
tiff te the effect that he desired to vacate the premises aa 
plaintiff's tenant and would do so on October 31st. On Sept- 
ember 2oth, plaintiff wrote defendant accepting said notice 
and atating thet plaintiff had mode arransements for a new 
tenant Hovember Ist, at which time plaintiff expected defend- 
ant to vacate the premises, Plaintiff aiso stated in said 
letter that if deferdant desired to continue to occupy the 
prenises after November lst, defendant might do se until May 
lst following, at a rental of $115 per month, payable in ad- 
vance, providing he would notify plaintiff of his intention 
ec to ado not later than Ostober Ist, so that plaintiff could 
cancel the arrangements with ite proposed new tenant. Oefsend- 
ant did not notify plaintiff cf his intention to sccupy the 
presises efter November lat, but he did occupy the same until 
about Hoverber 16th, when he moved out. On November <coth, 
Plaintiff wrote defendant, enclosing memorandum sharing de- 
fendant with the sum of #115 fcr rent of the preciaes for the 
month of Noyember, 1911, and sivine deferdiant credit for bale 
anoé om acid open account, and demanding promot payment of 
the net balance of $111.38. Defendant did not pay plaintiff? 
any part of this amount, aithough there were some negetiations 
had between the parties towards « settlement, amd plaintiff 
fineliy brought the present action, 

The deferniant, Hoffman, testificd that there wore 


several cccasions during his occupancy when he sould not get 
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power to run his machinery, once in Maroh, 1911, for & poriod 
of two weeks, when plaintiff's “engine exploded" and plaintirr 
put in another engine; again, in June, 1911, for s period of 
eleven: days, when “an egcentric ring, or something, a piston 
ring", broke and a new one had to be precured by plaintiff fron 
Ste Louis; and agsin, om October 23, 1911, for a period of sev- 
eral days, when defendant “was tied wp with sontracts that had 
to be out by November lst", and which put him “in an awful fix", 
It does not appear that the cessation of power in ostober, Ill, 
was the result of other than unavoidable causes. Defendant fur- 
ther testified to certain facts tending to show that he was some- 
what damazed in his business becsuss of the delay in catting out 
certain work caused by lack of power to run his machinery on said 
occasions; but it dees not appear that he st any time made any 
demand on plaintiff for any definite amount, as damages, until 
he filed his claim of set-off in this action. de further testi- 
fied that after his power was shut cff in Sarch, 1911, for the 
Cause above mentioned, ha requested that plaintiff give hin a 
credit om the auccesding sonth's rent, but that pluintiff refusod 
sc tc Go, and he sontinusd te prey nis rent. He further testified 
that, in a conversation had with the president of the plaintiff 
company after the cessation of power in Ccetober, 1911, tho latter 
agreed to allow him to esocupy the premisas for 4 shert period of 
time after Hevember ist. fhe latter flatly denied making any 
such agreement with him. 

Yo camnot say thet the finding ia against the weisht of 
the evidenss. 

Heither can we eay that under the terms of the verbal 
leass, as shown by the evidence, plaintiff was required to Purrish 
poxer to defendant at all times during workings hours while defend- 


ant a3 % tenant. on the contrary, it seems te us that plaintiff 
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was only to furnish te defendant auch power as it had, and 
that in case of an unavoidable bresk-down in plaintiff's 
power plant plaintiff could not be held liable to defendant 
for any damages sustained by him, if any, occasioned by the 
terporary cessation of power. 

By the correspordence had between the parties in 
September, 1911, it appears that defendart, who was « tenant 
from month to month, was netified that if he cacupied the 
premises efter Hovember ist, the rent would be at the rate 
of $115 per month paysble in advance. Seferndant did not move 
out until about. November lOth, althoush he had notified plain- 
tiff he would de so om Octeber Sist, and we think that, under 
the facts shown, the court was fully justified in helding that 
deferdant was liable for one month's rent at a2id rate. 


The judgment is accordingly affirmed. 


APPIRMED. 

















at: 
os sad af ude Ae Waa Pes 
e*Titéntslq mE nvob-daetd efdablovans sa to cene ml gard 
ne Ps OE Ee ee 
seal steoapeapedancstiekennt leas 
ae vaeuog 40 aptsasase 
ee ee ee eee ae 
dnenod © baw ow ysnebeoteh Sadd axseqqs 4} (iiet \ 
eet Betquece sit TE sail? botThson kaw inom oF die 
eta ont ts od bivew tet ond .dar a SiC EE cine . 
evon tom bth Snnbasted ssociuie a etiayeg chon so in 
~staty bofttson fat oct douodsin is0x redmovos sods de thiow du 
ee ee 0 ee ae ale oy 
lh it Sin ih oes it Slo 
: sseanitia vigntissoos of scout ath 


ela pai te 





s ae 


¥ 





el Tis raed 


ey *< 
> 
ote ? yee 
a & a >§RSt 
; bit , 
she 
iy 
‘da 
~% 


-sombhve 
va exidnem 
' i 
epivre ge : nwo 
= 


‘t She 2) ete eg 
Items a ooe to 
. jt 'v 


7 
4 
se 
’ ~ 


il, t¢ LS” a, 


223 - 18691. 


ABNA DRAGC, ) f 1 . ra I ° A‘ 6 1 8 


Appellee, F 
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W6e \ } 
. MUNICIPAL couRT 
TRE ag el I oy CK ; ICIPAL COURT 
CORFE & a& core g -_ n 
Appellant. Zz 
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Mie JUSTICE GRIDLEY DELIVERED THX OPINION OF THE GoURT. 


F 

This appeal is takento reverse a judgment for 
$1,091.67, rendered in a first oless suit in the Municipal 
Court of Chicago upon the verdict of a jury, in favor of Anna 
Drago, plaintiff belos, ard against the Prudential Insurance 
Company of America, a corporation, hereinafter referred to as 
the Company, defendant below, ‘The action was in assumpsit 
upen a policy of life insurance, claimed to have been issued 
and Gelivered by the Company, upon the life of Marian ©. Baum 
to the amount of $1,900. Plaintiff, the mother of Baum, was 
the beneficiary nemed in the policy. 

In plaintiff's anmerded staterscnt of ciaim it is alleged 
that her claim is for $1000 "due under term insurance, dated 
Rovember 27, 1209, and countersigned December 28, 1909, and 
issued in scormmection with policy No. 1126098, said term insur- 
ance ani said policy issued by defendant upom thse life of darian 
E. Baum, and payable to plisintiff as beneficiary". The main 
ground of defense, as stated in the affidavit of merits and 
&s relied upon at the trial, was that the company “mever entered 
into any contract for insurance of any kind on the life of Marian 
&. Boum, and never issued or delivered the ‘term insurance’ or 
the policy mentioned in plaintiff's statement of claim". 

On Rovember lc, 1909, Baum, at the solicitation of Fred 


He. @adie, an agent of the Company ir Chicsco, aligned an application 
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for & twenty year endowment policy for $1000, and paid Wadie 
the sum of $2 on account of the first annual premium of $42.94, 
The application specified that the premium was te be paid an- 
sually, that the insurance money in case of death was to be paid 
to Amma Drage, mother, ani that the policy was to be dated Febru- 
ary iS, 1910, and also contained the agreement thet the state- 
ments and answers to the questions in said application, as well 
as the statements and answers made or to be made to the Company's 
medical examiner, should constitute and become a pert of the 
contract of insurance applied for, and that the policy herein 
applied for "shall not take effect until the same ahall be issued 
and delivered by the said Gompany, SO premium paid thereon 
in full, while sy health is in the same cormlition aa described 
in this application." ‘The declaration@made to said medical ex- 
aminer were signed by Baum on November 17, 1909, adie testified 
tHat when Sau: signed the application on November 19th, Saum 
gtated that he did not then have the soney to pay ths first annual 
presiun in full, but would have the same by February 15th; that 
that waa the reason why it was stated in thse application that the 
policy to be issued was to be dated February 15, 1910; that when 
he (Wadie) took Baum's application ani received £3 from Saum he 
gave Baum the receipt dated November 12th, szhich was introduced 
in evidence by plaintiff arsi was to the effect that the Company 
had received $2, "being a payrent on account of the first premium 
on a policy applied for"; that immediately after receiving Saum's 
application he turned it into the local office of the Company to 
be forwarded through the medic&él examiner to the home office, and 
that he never saw Gaum egain, it also appears from the evidence 
that om December 6th Wadie wrote Saum that he had "passed the 
doctor" and could have his policy at any time; that the heme 
office, by mistake, executed and forwarded te the local office a 


twenty year erdowment policy for 31006, So. 1156096, dated November 
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2%. 1999, providing for the payment of the annual premtun 
on or before February 15th in each year, which policy was re- 
turned to the home office for correction; that in the mean- 
time Wadie, of his own motion and without the knowledge or 
consent of Baum, requested that there be attached to the policy, 
which was finally to be issued and dated February 15, 1S10, a 
"term insurance agreement" by which, in consideration of the 
payment of the premium of $2.20, the Company, *upen delivery of 
this policy", would agree to pay the amount of the policy if 
Baum should die prior to said Pebruary 15th, and thet Vadie, 
in order to make up this premium of $2.20 for aaid tors ineur- 
ance, took the gz which had criginally been paid him by Baum, 
added £0 venta cut of hiz own pocket, turned the same into the 
local office, and received from that office a preliminary in- 
surance receipt, countersizned December 25, 1999, te the effect 
that the Company had received “on policy fo. LIZ6096, = « = the 
term insurance premium, $2.90", om the life of said Raum. It 
further appears from the evidence that the home office made out 
anes twenty year policy, He. 1156096, dated February 15, 1916, 
to which was attached as a rider the “term insurance agreement* 
mentioned, and forwarded the same to the loesl office st Chicago 
tegether with another paper, entitled “Kequest for Amendment of 
Ordinery Policy Contrast", te be sisned >y said baum, which paper 
when se-signed would gives authority to the Company te change 
®arnniversary date from November 27, 1993, te February 15, 1910, 
by charging term insurance”. 

In the meantime Baum had left Chicago ami he went to 
California, where he died om January 1S, 1910. The said policys 
dated February 15, 1°16, never got inte the possession of Gaum, 
At the time 6f the trial it was in the possession ef the local 
office of the Company and was preduced in court by James Kk. Ire- 


lard, general munager of the local office, in anawer to a subpoena. 
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Plaintiff's theory of the case was that a delivery of the policy 
to Baum personally was not necessary and that the delivery to 
the agent, Wadie, was a sufficient delivery in law. Yadie tes- 
tified thut, after said policy, dated February 15th, together 
with said other paper entitled as aforesaid, had been received 
from the home office by the local office, both papers «sre csiven 
him by the witness, Ireland, with certain instructions, He was 
mot allowed by the court, in answer to appropriate questions, to 
testify what those instructions were. The attorney for the dom 
pany sOught te show by Wadie that, acting under those instructiona, 
he was te personally see Gauw, procure his signature to said cther 
paper ard satisfy himself that Baum then eppeared to be in sood 
health, befors delivering the policy to Saum, - in other words, 
that the delivery of the policy tc Wadie «a2 not an uncerditicn~ 
al delivery. And the court also refused to allow the witness, 
Ireland, to testify as to what the instructions given to ¥adie 
et the time were. 

adie further testified that, sbout two wecka after 
Baumts death and after he had been informed of that fact, he 
delivered the above mentioned torm imsursnce recaint, which he 
received ss aforesaid from the loval office and which waa coumter- 
signed December 26th, to 4 man mamed Posten for the plaintiff, 
and that, about three weeks after Baum'’s death, he sirmed a re- 
ceipt as agent of the Company and delivered the same to Posten 
for plaintiff, te the effect that the Company hac received from 
"“. Baum” the sum of "20 centa bal. on term", which reesipt he 
ante-dateca as of December e7th. 

fhe trial court gave te the jury with cthera the follow- 
ing instruction, to which the etterney for the Company ebjested 
and excepted: 

"The court instructs the jury that an unqualified 


acceptance of the application fer insurance ari placing 
the completed policy in the tends of an agent for delivery 
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“5< 
without condition, completes the contract, and if 
in thie caze ~~ find that the defendant insurance 
company socep unqualifiedly the application of 


Harion &, Baum for term insurance and placed the 
completed term insuramce policy into the hands of 


P. oe Badle for delivery without condition, and that 
the said FP. H. Wadie was an agent of said defendant 
insurance company, then the contract for term insur- 
ance was complete without any further acts, and the de-~- 
fondant company is bound by its contract of insurance," 

Under the facts of this case and in view of the above 
instruction, we are of the opinion that the trial court committed 
error, préjudicial to the Company, in rot allowing the witnesses 
Wadie and Ireland to testify aa to what instructions were given 
Wadie by the Company when the polisy was put into his hands. Thies 
Was competent evidence to bs sonsidered by the jury in connection 
with all the other evidence. “Delivery is a question of intent". 
(Jordan v. Davis, 108 Ill. 356, 341; Sryan v. Wash, 2 Gilm. 557, 
586; Medonald v. Mimmick, 147 I11. 851, 358.) hile it is true 
that "an unqualified acceptance of the application and placing 
the completed policy in the hands of an agent for delivery, wit h- 
cut condition, sompletes the somtract", {Kose ve “ubual Life Ins. Co., 
B40 Ill, 45, &1) yet such acceptance must be unqualified and subh 
placing of the completed polisy must be without conditien. {25 
Cyc. 7193 Hartford Fire Ims. Co. ¥. Whitman, 75 Chio St. S12, 518; 
Schwartz v. Germania Life Ins. Co. 1% Yinn. 448; XoCuliy's Adm'r. 
v. Phoenix Ins. Coe, 18 #. Vae 792; Waters ve cocurity Lb. = As GO. 
144 HN. ©, 263, 470.) 

and we think that the siving of the instruction mentioned 
wac prejudicial to the Company. It ascumes that Baum made an ap- 
plication for term insurance. The Company contended at the trial 
that he did not make such an applicution, but only an application 
for a twenty year srndownent pelicy to be dated rebrusry 15, 1910. 
Bhether he made an application for term insurance was one of the 


questions of fact for the jury to decide under all ths evidence. 
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~B— 
For the reasons indicated the judgement of the 
Municipal Court is reversed and the cause remanded. 


REVERSED AND REVARDED. 
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¥IGHAEL DAYRANGIS, ) 
Deferdant in Error, 
ERROK TC 


V¥Be 
MUNICIPAL COURT 


anriUR GLet, doing bisiness as OF CHICAGO. 


PETER OL?F & SONS, 
Plaintiffs in zZrror. 


’ 
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f 
Re JUSTICE GRIDLEY DELIVEREL THE OPINION GF THE COURT. 
‘ f : 
£ 


In october, “4910, the’ plaintire below was engaged in 
the laundry business anit Geed in cormectior therewith two 
hersss and two laundry wagons, ¢tc., which were kept in a livery 
stabie in Chicaso cormucted by defer:dants, who were also in the 
business of buying, selling ami trading Forses. On dctcbher 
7th, the deferiants havine refused te deliver the horses and 
wagons to plaintiff on demand, plaintiff teriersd to defend- 
ants the gum of $85.50, then dus them for beard and keen, which 
defendants refused, anc on the following day plaintiff commenced 
an action in replevin te recover sertein chattels, hich ware 
atated in the affidavit to be “ons bay hores = = ons black horas” 
and two wagons and two sets of Harness. “he writ was returned 
unexecuted by the bailiff, and om ‘ovember 7th, plaintiff? com- 
menced the present astion asainst the deferdants in the “wniscipal 
Sourt of Ghisage, which was aise an action of the fourth claes 
in replevin, to recover the possession of "tee bay horses”, two 
laundry wagors amd two sete of narness, all ef the aliesed value 
of 3990. The writ was returned,exacuted end showed thet upon 
demand of the bailiff the defendants refused to turn over to 
hie the property. subsequently all of the defendants ertered 
their appeszrance and plaintiff tendered to defendants in epen 


court the aaid sum of $25.50 which wae refused. Subsequently 
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plaintiff wae given leave to change the for=s of action from 
replevin to troyver and filed «a count in trover. on December 
Sth, 1910, the cane was tried before a jury, resulting in a 
verdict finding the defendants guilty of having maliciously, 
and with intent to defraud plaintiff, converted to their om 
use the asid property of plaintiff, and assessing plaintiff's 
damages st the sum of $568.50, A new trisl was granted, and on 
October 4, 1f1ll, the second trial was commenced. The transcript 
of the record discloses that the plaintiff depesited with the 
@lerk of the court the sum of $25.50 as a tender te defendants, 
The second trial resulted in a similar verdict against the de- 
ferndants and plaintiff's davaces wers asseassd at the aum of 
$438. another new trial waa granted, and on May 2, 1915, the 
third trial was begim, which resulted in the jury returning a 
verdict, “ay 43, 1912, finding the deferdants guilty of having 
maliciously end #ith intent te defraud plaintiff converted to 
treir own use the property of plaintiff described in plaintiffta 
affidavit, and assessing plaintiff's desagse at the sum of 
$845.75, Deferdanté* motion for 42 new trial wae denied and judrc~ 
went zac entered upon the verdict, #hich judement the defendants 
by this writ of error seek to reverss. 

The main contentiona of the defendants on the trial 
were that on Jume 1, 1916, the defendants traded with plaintiff? 
@ black horse owned by them for a bay horse owned by plaintiff 
and 2125 in addition, that deferndanta claimed neo owmership in 
the preperty but held the same by reason of the statutory lien 
ef stable keepers, and that on Octeber 27, 1919, plaintiff owed 
defcrdarnts for board, expenees, ete., the sum of 3150.50. Pilain- 
tiff claimed that on a2id date he was indebted to the defendants 
only in the said sum of 025.50, wo aa aforesaid tendered to the 


deferdants. 
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Se 
it appears that the trial court after instructins the 

jury orally subuitted to the jyry six questions which they were 
requested to answer in addition to returning their general vor- 
dict. four of these questions and the special findings of the 
jury thereon were as followa: 

monroe Betaos’of Setcher 17s°USt0 se‘ebsetthse 

$25,507 NO. 


4, Was the plaintiff indebted to defendants on 
pursiase price of a black horse on Octoberl7, 1919? oe, 


5. How much was plaintiff indebted to defendarts 
for board, feed and keep on Cotober 17, 19107 $25.50 


&. bid plaintiff trade his bay horse for defend- 
ants’ black horse? 40." 


Kary points are urged by counsel for defendants as 
grounds of reveresl., We hsve carefully considered ther in 
cormection with the abstract of the voluminous record. Ye do 
not think that the verdict and judement are excessive cr con- 
trary to the luw and the evidence, or that the verdict is 
against the weight of the evidence. fe think that a sufficient 
tender was made by plaintiff ic defendants before the suit waa 
comsenced ard that the same was sufficiently kept good, and 
that the court's oral instructions were substartially correct 
ari not misleading. As tc the rulings of the trial court om the 
adsiseion of certain svider:ce, complained cf by scumssl, ws do 
not think any substantial errors were committed such as warrant 
@ reversal of the juigment. (Par. 7, Ses, 25 Municipal vourt 
Act.) 

The fuigment is affirmed. 


4 UP POET 
AFPPIRNEDe 















ale 
on cw wna, thcsbial dnote 0h lta ae 
-rov Leveson wBodtt yatheueter of votdtbne Ht weilena of bededupes 
caliadecmmnitasnaianinatenpenndupestody ss ot 


ot siaabneteh of besdebat Ttsat oat ot 
a cara a sor ag 


qe 


etrebeeteb of be¢ushal Tita 
eo? eS eee tas 


eer Ter ecteten 23 a5 


Se apengpragtamnccngetns ther 



















Phere nme teas 
mi asdd besebtenos yiirletas evel ef -.feetsv9T 
Ob ef .bioet suontowloy eid to sopzseda odd atte, 
-mon 20 ovieenoze ote Snort bus Joffrey ests 
sk foktaoy eds sad? 1 ,comebive eds, baw wel s 
deetettics 2 deig tnics ©) «6 -serebive edt to sdgtow ented 
pen the off etoted atsnbaetes of tisntede ys obax oaw 
Gwe <hoog Igo yLivetolTiue eae emse eft Jerid bua beos 
fo@rtos Yiletioadedie oves ospbiestteat Lata @? duioo 2 
od? a9 swag intnd edd 20 eambders oft 09,0A .patbuetnde 2 : Loe 
cb ov ,fonwoo YF To beatetqueo .somehtve ctasreo 20 mpteakad 
SHIEH. 20 ome. bode een 790 eye eR TON we An 
Suu0o Logtotnuk SE .908 Tf .uaa) seit aeae 
ae a newt ict yee ie 
age _Wietkee Gok elie ™ 
bee a tage net! Lape Ue ‘ 
> ee ee ae A at ag 


ae Sew 


JOHY HETZEL, } /  gook vousTy. 
Defendant in krror. ) 


/ 1841.4. 633 


#R. JUSTICR SCANLAN DELIVERED Bae OPINION OF THis COURT. 


é 

: 
Pi 
; 


The plaintirr in error was injured in an accident 
which occurred om April £1, 1909, at or neer the intersection 
of Wellington and Clark streets, in the city of Chicago. she 
commenced this action agairint the defendant in error, John 
Hetzel, arxi the Chicago Railways Gempany. After the scommence- 
ment of the action, for a consideration of 4200, she entered 
into a "peace covenant" with the Hallways Gompary, and the Rail- 
ways Company was dismiased from the suse, ard it sas tried sith 
the defendant in error, Hetzel, as the scle dsefersiant. Nattie 
&. Baleley, who was standing by the plaintiff in error at the 
time of the accident, #25 also injured. irs. Balsley commenced 
@ suit against the defendant in errcr Hetzel, and secured a 
verdict and judement in her favor. This hwisment, er appeal, 
came before this court for review, and the iwiement of the lever 
court was affirmed by this court. ({iattie ©. Galsisy v. Jehn 
Hetzel, No. 19008 « Opinion filed Geteber 9, 1915.) The evidence 
4n the cass now before us wan mibetantially the samé ae the 
evidences that sas presented in the Saisiey case, save that the 
deferdar:t in errer in the present case presented one witness 2° 
te the accident that did not testify in the Seisley cas%. Piain- 
tiff in error avers in her declaration that om April 21, 1°09, 
the defermiant, Ghicaso Railways Company, was posseseed of, owned, 


sontrelled and used certain street car tracks anid right of way, 
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le 
and thereon owned, managed, cperated- ard propelled certain 
street cars over Clark streat, a public highway, and that the 
esid Railways Company was a common carrier of PSRasengers for 
hire; that the defendant, Hetzel, owned, eontrolled ani dréve 
& certain wagon drawn by horsea; that on the day aforesaid, the 
plisintiff in error was standing at the intersection of clark 
street and Wellington avermue, at a usual and customary stopping 
piace for passengers for said Railways Company's cars; that he 
was in the exercise of ordinary care for hor own perscnal safety 
at the time, ard that she signalled one cf said Railways Company's 
south bound cars on south Clark street to atop for the purpose 
of becoming & passenger thereon; that the ssid Rallwaya Cempany 
#0 carelezsly and nesligentiy managed and operated its sald 
street car in a southerly direction sloms ard over ssid lark 
street, ami the said deferdant Hetzel so carslessly an: nexsligent- 
ly managed, controlisd arvi drove the sald wagom in a southerly 
direction along eaid Clark street st the plese aforesaid, that 
by and through the carelesenesa ani nezlirence oF the said de=- 
fermants a9 afcresaid, a collision cocurrses between said wagon 
ard gaia car, ari that aa a direct, immedicte and proximete re- 
sult thereof, said wager was knocked, ferced and thrown tovaris 
the curb amd eidewalk of said Siert strest, and tewari and upon 
the place where plaintif? then ar there ees an sald public 
highway, in the exereiss cf dus care as aforesaid, and that as 
a& direst art iemediate csomgequence therecsf s collision ocecurred 
between said horses and wagon and aaid plairtiff, and the plain- 
tiff eas then and there and thereby knocked, thrown orn Pell 
upen the ground with great forse ani viclence, ani the horses 
stepped upon plaintiff end the wagon struck and passed over plein= 
tiff, ard the plaintiff thereby sustained injuries, etc. on 


the trial, the theory of the plaintiff in error waa that she 
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and Urs. Baleley were atanding on the southwest corner of 
Clark and Wellington streets (at a usual and customary stopping 
places for passengers), for the purpose of bearling a south 
bound street car or Glark street; that shegay a street cer 
coming scuth om Clarir etreet and signalled it te stop ami that 
it cane to a stop at the crossing whers she and the other lady 
were waiting to take the car; that the driver of the Hetzel 
wagon had been following the car, the wagon moving south wholly 
or partly om the south boul track; ‘thet about the time the car 
was coming te a stcp at the crossing the horse and wogon, moving 
rapidiy, turned out from the track behind the car, the intent of 
the driver of the horse omi wagon teinz tc pass the car and te 
get in front of the same, amd that in some -armmer the left hird 
wheel cf the wagon collided with the rear step of the csr, cane- 
ing the wagon to tilt, ami the horse to aving to the west and 
to rum upon the sidewalk, striking plaintiff, the theory of the 
defendant in error was thet ac the horses emi wagon approached 
the intersecticr in questicn, toey were Seine driven scuth in 
Glsrk street ard just *sest of the south bowl ear traska: thet 
wher: Gellington «treet was reached 2 wagon belonsing to Caraon, 
Pirie, Scott 4 Sc. was cppesite the defsndant in errer's wagon 
and to the west of it, and that the defendant in error's wagen 
Bas prevented from moving more to the west because of the position 
of the Garson, Pirie, Soott & Os, wagon: that « scuth bourxl 
atreet car approached the waseon from the rear at such & high rate 
of epeed as to indicate thet it would not stop at the crossing 
at the south side of Wellington street; that in passing the gagon 

the rear atep of the car (which step projected several inches 
beyorni the weat side of the car) caught the left rear shesi of 
the wagon and thres the horas ard wagem toward the curb and side- 


walk, ard upon plaintiff; that as the car went by the wagon, 
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but before the collision, the driver saw the two women sterd- 
ing on the crossing and signalled for them tc atep back, and 
thet when he saw the women were not responding to his signal 
te step back he etoppad the wagon, but the Hird etep on the 
right side of the car struck the left rear wheel of the wagon 
and ceused the waren and horse to be thrown towards the side- 
walk and against the women, 

& mumber of witnessss testified in aippert of each 
theory. fhe plaintiff in orrer insists thet the plaintiff? in 
error sustained her case by a prepomdierance of the evidence. 
From an examination of the eviderce in the case, we are satiae 
Pied that if a verdict had been foumd by the jury in favor of 
the pleintiff in error it would have been auply supported by the 
evidense in the cass. ‘The jury that heard thse evidence in the 
ease Of Yrs. Eslsley returned a verdist in her favor azainet 
the defendant Hetzel, this fact, cf course, haa ro controlling 
effect om our action in this case. 

the plaintiff in error challenges the correctness of 
many of the instructions given by the trial court of the re- 
quest of the defendant in error. In the view that we take of 
the evidanse in ths caso, it besemes necessary Por us to sxamine 
with cars the complainta mate by the plaintiff in error az te 
the instructions in the caes. 

ihe plaintiff in error challenges ths correctnesa of 
instruction Yo. 4, siven at the instance of the defendant in 
errer. The instruction resds 22 Pollows: ‘14. if the ovidence 
in thie case preponderates in favor of the defendant, then your 
verdict should be not guilty. or, if the evidence fails to pre 
ponderste in favor of plaintiff, the jory should find t).; defend- 
ant not guilty. or if the evidence in the sase is evenly balanceg, 


the jury should find the defendant net guilty.” an instruction, 
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~Se 
materially the same but alightly differsnt in phrassology, 
was condemned by this sourt in the case of Helson v, Chi gage 
City Railwaye Cos, 143 111. App. 88. In that ease, the sourt 
spocking of the instruction, said: "Yhie instruction waa cone- 
demed in Chicagc West Division hy. co. v, Lambert, 1192 f11, 
256, <5P, because it did not restrict ths evidense referred LO, 
to the issues esgential to the maintenanes of the action, The 
jury nicht apply the instruction to evidence on pointes in dis- 
pute which were not essential and thus be misled by it. The 
inatruction appreved in Hervey v. G. & Ae BY. COs, 221 Ill. 242, 
confined the evidence referred to therein to points meterisal to 
the plaintiff's case." The instruction is also subject te the 
eriticiam that 1t tco frequently uses words to the effect that 
the fury should find the defendant rct guilty. Yr. Justice 
Agana, in the case of West Chicano Street Hallway Co. v. Lupa, 
74 i111. App. 426, in speaking of & aimilar inetructicn, aays: 
®it is aisc obroxious to eritisiam om acsourt of the frequent 
repetition of the words ‘you shonid find the defendart not 
guilty’. Such iteration ard reiterstion of those worda im a 
single iretruction, might irmivese in the minis ef the jury the 
impression that the sourt would favor a verdict of not euilty,.® 
in inatruction Ne, 14, the defendant in errcr hue artfully con- 
trived in a very shert imetrustion te herve thre court thrice use 
the words “your verdict should be met guilty". iImatruction Ko. 
14 is not the only ene in this csas in which thie vice appearae 
Prom the recerd in ths ceases it appears that in the instructione 
given for the defendart in errer the gorda "“ycu should find the 
defendant net cnilty* or practically similer worie are used sevene- 
teen times. ‘The purpose of the defermant in error in framing 
the instructions in this way is obvious. ‘The practice is an 


old one in personal infury cases. Im speaking of this practise, 
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Mr. Justice vrederick A. Smith, in the case of Nelson v, the 
Chicaco City Railway Co., supra, saye: “Our attention ia 
called tc the fact thet the court gave twenty-nine instructions 
requested by deferiant, and te their form and to the repstition 
of the direction to ths jury in various ways te fini the defend- 
ant not guilty; end it is urged that the inetrustions asoziven 
amount tc & voll preparsd argument for the defersiant. «= «= = 
In each instruction requested by the defendant, numbered respect- 
ively 2l, 22, 25, 26, 28 and 28, the direction is given the jury 
te find the defendant not guilty, and in thres of these in- 
atructions the form of the verdict ia siven, This is only 
another way of emphasizing the words ‘not guilty’ and is as 
effective, if not more se, az printing the words in larce type - 
& practice comlemmed in Slwood v. Chicago Gity Ry.e, #0 Ili. 
App. 597, 400, Considering the creat mmber of instructioris, 
the character ard maaber of the repetitions of the sane ides in 
them, we think they were well salculated to impresa the jury 
with the thousht that the court was agcinst the plaintiff én 
the question of fact and that they sicht readily be sisled te 
believe that ir the opinion of the court they should find for 
the deferndart. Xe l=gitimate reason appears for the repetition 
of the direetien to find the deferdant ‘net muiity? so frequently". 
He have no dowbt that verlicte are sometimes fareed from fwiss 
throughthis hishly impreper practice. “he present cause is one 
in which the practice may have worked to the serious injury 
of the plaintiff in error. Hattie Salsisy, a «iiness in tia 
case, “ac injured at the sane time and in the game marmer as 
the plaintiff in error. ree Salsliey sued tne defendant in 
error and recovered @ veriict ard judzment against him, and 
the Judgment was affirmed by this court. (Hattie =. Salslay v. 
John Hetzel, Ho. 16005 - Spinion filed Getchor 9, 1915.) the 


evidence in the Balesley case varied but littiec from the evidence 
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in this case, and while we recognize the fact that the find- 
ing of the jury in the Bulsiey ¢ass should net scntrel cur 
sotion in this case, nevertheless, the verdict of the jury in 
that case, sustained av it was by the Axigment of this court, 
is a cirowusstance in support of the contention that this sase 
was peculiarly ore in which the trial court should have fairly 
and accurately instructed the jury as to the law of the sass. 
Plaintiff in error complains of instruction #o. 14, 
given at the request of the defendant in error. {hs inetrue- 
tion reads as follows: "16. ‘fhe court further instructs you 
that at and just before the time of the accident in question 
the trolley cars operated upon ths Clark street traczs had no 
rights upom any particular street at ard within the intersec- 
tion ef Clark arsi Wellington streeta superior to the rights 
ef the defendart's wagon." This was a suit betseern the plain- 
tiff in error anc the deferiant in error, the ownsr of the wason 


in question, ami not a auit between the deferdant in error and 


the #trest tar company. The street csr company wac not eren a 
party to the mult. The relative righte cr the Ralleays Corpany 
wx ihe defersiant in error "ai avd withir the intersectier ef 
Glark arai Scllinzion setreeia*® wers not invelved im thie aseee. It 
Was nGt the provines cf tha jury to Gupars ari determina the 


~~ 


sonduct of the dsfeardeant in error with tas sonhict of the am 
ployees of the street railway: comeany. The questionfor the 
jury to determines in thie case, wide ag the defendant in error 
n error 

wae Gontcermed, was, wac the defentant: galley oF the neglizencse 
charged in the declaration? Assuming, for the purpcess of the 
aYvimert, that the defersiant in error in this case, aa a matter 
of law, nad «11 the rights at the time ard plecs in question 

the inetruction givea him, still, that fast would rat absolve 


his from the consequences fcllowing om injury to the plaintiff 
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in error if the driver of his wagon, at the time and pisce in 
question, was guilty of the negligence charged in the declaration, 
Seif Bige Gc. We Hlison, 162 ill. o-1e; Chicaro Railways Go, 
Ve Lannom, 212 ili. 477. 

The jury tight well have assumed from this instruc 
tien that the defermiant in error at the time and just prier 
to the accident in question was acting within his rights, ao 
fer ac the Strest Rallway Gompany wae concerned, and that, there- 
Tore, this fuct tersied in some way to exouse the defendant in 
error from the consequences of the accident to the sliairtirf in 
OFT. 

Plaintiff in error complains of instruction "o, is, 
Riven to the jury at the request ef the deferdant in error. 
This instruction readea as follews: “18. Yhe jury ere instructed 
that while the law permits the plaintirf in the eause to testify 
in her own behalf, nevertheless the jury have the right, in 
weighing her evidence, to detercine how such credence is to be 
giver to it ard te tate into consideration that she is the elein- 
tiff and interested in the reguit of the ault.* The plaintiff 
in error ari defendant in errer were both individuals, and both 
testified in the case. fhe inetruction in question was before 
this sourt for review in the ease of Sangater ve. tah, 1°54 ill. 
App. 340, 342. The court in pasaing upor the instruction said: 
"rhe twenty-sixth instructicn should not have been civen, Ape 
pelles, ac well 2s appellant, #46 4 witmesea in the case, but the 
inatrustion identifies appellant ari directs the attention of 
the jury to her eitustion and interest in the result of the 
ease, without any reference to the situ&iion ard interest of 
appellee in the result of the gese. The instruction gas saicgulate 
@i to impress the fury zith the thought that the court entertained 


gone epecial reason fer discrediting the testimony ef appellant, 
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which did not apply to the testimony of appellee. The instruc- 
tion should have been so drawn as to apply te either party to 
the suit without desismmating sither, ¢. & Eel. Heke GOs Ve 
Burridge, Gli Ille 93 Taylor v. Crowe, 122 ilie App. 525,* 
Counsel for plaintiff in error seek to evade the effect of the 
giving of this inatrustion in this way. <Gounsel insists that 
the defenduent in error, Hetzel, did not testify on any disputed 
point in the evidence, ami that, therefore, this court in pass- 
ing upon thie instruction should consider the case aa though 
the defendant in errer Hetzel had not testified in the ease «t 
all. it is a sufficient ansger te this contention to say that 
the record doss show that the defersiant Hetzel did testify on 
& Gisputed point of evidence im the cass. hile it is true 
that the witmess Hetzel did not claim to imve seen the accidert 
in guesstion, still, he did testify to circumstances terding 
t> sustain the theory of the dsfendant in error.as to how it 
happened. Tia theory was im conflict with the theory of the 
plaintiff in error. The testimony of Jstzel was deemed iremorte 
art evidence by the defendant in error, at te trial of the case. 

Pleintiff in error commisins of inetruction Ne. 16, 
given to the jury st the request of the deferdart, im errer. The 
instruction reads as fellows: "39, %$if yeu should find thet 
the Chicago Ruilesya Company amt the defferdient sare liekie te 
the plaintiff for the iniurisa misteined by her in the ascidant 
im guestion, then you car only allew a5 damaces auch Garares, 


if any, «3 the plaintiff haa eustulired in exeees of the sum of 
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2200, the asnount show te have beer received by the plaintiff 
from ths Chicago allways Gompany; and uniess the pisintifr? has 
proven by a prepomderarce of sll ths evidenae tist ahe has 
eugtaine daracsa in excess of 23206, then the pleintirr earmet 


recever anythins in this section, ard vour verdist must be not 
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guilty.” Im the case beTere us the plaintiff in error, in 
soreideration of the payment te her of G200 by the Chicage Kalle 

ays Company, entered into a covenant with the eald Sempany not 
te sue ths ssid company because cor on aseount of the sceaidemt in 
question, Thia case had beer originally commenced segninst the 
defendant in errer and the Chicage Railways Cowpary, tut as a 
result of the covenant in question, the Railwaya Company was 
Siemiszed from the ones and the ease vas tricd with John Netcool 
as the scle deferdant. Yhe lax armounted in instruction wo. 19 
is in direct conflict with the law on the same eubject in the 
Sane Of Devaney vy. Chis Elevator Oo., 251 111. 28-38, in thie 
case, the Supreme Court said: 


*Plaintiff in error complains that the court 
erred by giving instruction xo. & for the defendant 
in error. This instruction, after stating the rule 
for estimating the damares in esse the defenciant in 
error was entitled to resover, proceeds to inform the 
fury thet from the amet of actual damages auetained 
should be deducted S375 paid by the Otig Klevator Com- 
pany, provided the jury believe that the Otie Zlevator 
Jompany wae jointly suiity with the plisirtiff in error 
of the negligence that caused the injury and the dary 
were also informed that if the Otis Sleyator Company wae 
not guilty of negligence #uish approximately contrituted 
to the injury, the 8275 should not te deducted from tha 
astual damases sustained hy the defendant in errer. 
thie instruction head ne proper piace in this case and 
#houid net have bean given. It imsraperiy submits to 
the fory the iseve az to whether the Otia xlewateor Some 
pany gas guiity of nezligence in conmection sith the in<- 
jury wher ne eech iseue eac made in the pleadinga. ‘The 
Stiga Elevator compeny wie not a mirty te thie suit, and 
4t was izeproper to submit the cuestion of its respensi- 
bility for the injury to the fury oy chia inetrucstian. 
The £275 paid the deferdant in error by the Gtia Blevator 
Goapany 82s mot paid as purt compensation Por the inbory 
he received. It was paid for a govenant not to further 
prosecute te suit arainst that sompany. Tha jury hed 
nething te Go with that question and the inatruction should 
net have teem given. the 2275 pati by the otis Elevator 
Company could not be somsidered by the jury in part pare 
nent of tefermiant im error’s damges, hile the Imsirusc- 
ticr is erroneous for the rouecm stated, = carmot see 
how it could have misied the fury to the prejucine cr the 
piainiiz? in errer. It tol<s the Jury thet weler certain 
eirocumstances tha Go7h sheuld be aqeducted frou the acount 
of dasmses plaintiff hat suatained. If the jury found 
the Pacts upon which this inatruction is precicuted ss 
therein stated, the effest of the inatrmuction was to 
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recuce the damages 9975, and in this view it #oul< 
be favorable to the plaintiff in error. If, on 
the othor hard, the considered that the otis 
Hlevatcr Company was jointly guilty of negli- 
gence with plaintiff in error, they are inetructed 
te disregard the payment of $575. This part of the 
instruction simply told the wnat they should have 
done indeperdently of the « ef the participa- 
tion of the Gtis slevater npeey im the wrong com- 
plained cf. The rule in regard to joint tort feascre 


is that each wronedcer is eae for the hole 
spount Rem Ng that re - no such thing 
as — ening damages amokg jeint wrongdcers. 
This instruction was impreper arxi should not have be 
given, but we are of the opinion that it ought not 
te lead to a reversal of the juigment.* 


Counsel for deferdant in error strermoucly insists 
that as the Supreme Court in the case mentioned, held that 
the instruction before it for consideration was not prsjudi- 
cial te the rights of the appellant in that case, that all 
thet the court said with reference to the law of the instruc- 
tion must be regarded as obtiter. There is no merit in this 
sontention, ‘the Supreme court in the last mentioned case 
squarely passed upom the law of the instruction in question. 
Counsel for defendant. in errer also insists thst thie sourt 
should disyezard the ruling in the cass of Deveney ¥. Otis 
Sleovator Coe, aupra, even if this court showid be of the opin- 
fen thet the point in question was squarely passed upon by the 
Supreme Court, for the reason, as counmssi contemis, that the 
ruling in the case of Devaney ¥. Otis Elevator Co., aupra, is 
bad las and is opposed to ali the #e1l ad fudicnted sases on 
the subject. suhile we do rot agree with the contention, that 
the laws laid dow in the last mentionet? sase ix rot good iaw, 
it ie sufficient to gay, in araver te ths cortention of counsel, 
thet the oace of Dewansy ¥. Chis clevator Udes BUBMA, is the 
lew of this State and 4a binding upon thia scurt. It sannot be 
gaid in the presemt case that the giving of instruction fo. 19 
was mot prejudicial te the rights of the plaintiff in error, 


She deferdart in error vigorously ccmtested the clait ef the 
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plaintiff in errer that she was seriously injured as the 
result of the accident Im question. it my well be, thers- 
fore, tmat the jury in this case, found from the evidencs that 
the Chivage Raliwaya Company and the deferiant Hetzel were 
lisble to the plaintiff in error for the injuries suztained 
oy her in the accident in question, >but thet the damages the 
Plaintiff in error sustained were mot in exesse of the wun of 
$200, If the jury found that the dJameges sustained were not 
in excess of $290, under instruction Ho. 1f they were tela to 
find the defendant net guilty. fhe instruction, therefore, 
may have been prejudicial to the rights of the plaintiff in 
error’. 

For the reasons indicated in thia opinion, the jus 
ment of the Superior Camt of Cook County sill be reversed 
and the catiag “iii be remanded fer «= new trisi. 


REVERSED AN) REMANDED. 
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BOPLE OF THE staTE “1841.4.639 
cr use © LE / ¥ 
HEALTH, ERROR TO 
Defendant th urror, 
v8 f MUNICIPAL COURT 
JASPER, MCTIER, / or CHICAGO. 
Plaintire in Error. ) 


é 
£ 


£ 


ay samme OF PACTS, 


7 ise an action of debt brought in the Municipal 
Court of ntoaro by the People of the state of Illinois, for 
the use of’ ae state Board of Health, against the plaintiff in 
error, to reasver the statutory penalty of $109 for practicing 
medicine without a license. The plaintiff in error waived a 
triel by jury. The court heard the evidence and found the 
plaintiff in error guilty and imposed a fine of $190 and costes 
and entered judgment for that amount, and ordered that the 
plaintiff in error stand committed to the county Jail for a 
pericd not exceeding thirty days, unless the fine was paid. 


this writ of error is sued out to reverses the judement of the 
court. 


It appears from the evidence that the plaintiff in 


error, living in the city of Chicazo, had caused to be dise 
tributed from house to house the following circular: 


*are you sick? o you know of any one that 

43 sick? if so send them this chain of information, 

bo not burn this tract or destroy it in any way. The 
men or women that do it, need never expect any more 
blessings ag long as he or she live in the body. This 
trast is printed and sent out for no other purposs than 
to find the sick and sorrowful, that they may be healed 
and made well by the ‘Hvaling Water’ so I warn you #ho 
recsive it in any way left at your door or sant to you 
through the mail mot to destroy it, because it is the 
word of God sent to you in this way that you may help 
the sick and needy. there is only three ways to get 
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sickness, namely: 1.) ‘to inhale it in your lungs, 2.) 
@raw it through the skin. %.) ‘Yo be immoral with the 
opposite sex. All diseases that start in through the 
skin, never stop until it reaches the marrow of the bones 
going in through the flesh and through the bones, when 

it reaches the marrow, that is the center of your being, 
When the disease reaches the marrow in the bones the Doc 
tors say you are incurable and tell you so, and many sive 
up to die because they do not see anything elae te do but 
to die. If you are sick and thin tract or shain of ine 
formation cemes to a hend, aay right from that moment, 
I will get well, and you will, because Sod will heal you 
through the name of Jesus and with ‘Healing Waters’. All 
the diseases that have been caused through the skin mist 
be drawn out big the skin, because that is the way 

it went in. All diseases of the lungs must be ejected 
through the mouth, beoauae it was inhaled throuch the nos- 
t .. You may want to know # i aters* 

poke Fy 411 diseases or the euunes at Sacanen. ae 
take a gmail linen handkerchief and bless it and send it 
te you right away, You take this handkerchief and pin it 
to your flarmelis right over the abdomen ard wear it there, 
Take a Lage of water and put it in a bottle. Slew your 
breath in the bettle three times, in the name of tho Father, 
Son and Holy Ghost, and you will have the ‘Healing ater’, 
Now take a sponge bath with thie water every day for a 
week, then after that every other day or nisht which ever 
is best for you. As you take the bath call the diseases 
out mentally by name in your mind tell it to come out in 
the name of the Pather, Son and Holy Ghost, in a little 
while you will find ycurself getting stronger and weil, 

Now, for Lung disease and Diseass cf the Throat. 
Don't take another drop of Dope for such sickness because 
it does net do any good. The depe dees not so into the 
lungs, but it goes in to the stomach and passes ont like 
anything else you put in it. Send to ms for a blessed hand- 
kerchief, wear it across your chest and { will write you 
the words to gay in your mind, ss you take lon: breaths anid 
words tO any, so you let out the breath with affirmation 
in a little while you wil] find yourself getting well. If 
you will send me your name and { will pray for you @ach day. 
Send me a amall pictures of yourself it will help me to heip 
you to recover faster. Yes, help ms to heal ten thouceand 
people thie year, help me to cure you, I know what I say is 
true, You may want to knew how much it will cost you, it 
will cost you love for the sick, wishing them well, 
wishing yourself well. if you are able to seni us money 
to pay for printing and other expenses do so and Jod will 
bless you, we will receive anything from you, from $1.00 
and upwards. 

Mothers, if you will do what I tell you, you will 
never lose your baby or largs children, no matter what 
the child's sicknsar is. I will give you the secret in 
part, take your sick child in your lap leek it deep down 
in the eyee and repest the mystic words of mighty power, 
open the child's mouth, blow your breath three times in 
the Ghild's mouth in the name of the father the on and 
the Holy “host and from that hour your child will begin 
to get well, 
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Mothers and Fathers, if you or any of your friend 
heve the consumption and cough, can pers | ales, can't sah 
have lost fleeh, I will tell you what to eat and drink 
with the instructions above, and you will breath well, 
and eat well and get fat. “y friend, I have nothing 
else in view but to get God's people well. will you help 
met i warn you again, do not destroy this tract, take 
® one cent atamp and put it on an envelope and put this 
tract in it, and mail it to sore one that is sick, if you 
do not Imow anyone that is sisk, send it to some ons and 
when he receives it he mist do likewise, do not say a word 
against it because you don't know anything about ite All 
persons wishing information on anythins must send a stamp- 
ed and addressed envelope, thia mat be done that your 
letter will not go bynmistake to sa wrong address. I ex- 
pect you to help me with your prayers and money, and I 
will heal you, 
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S217 Lasalle Street Chisage, 111," 
The State soard of Health, learning of the distribution of the 
circulars by the plaintiff in error, through ite attorney, “r. 
Alling, sent two female employees to the residence of the plain- 
tiff in error to investigate. These investigators testified, in 
substance, that they mot the plaintiff in error at his home and 
that one of them said to the plaintiff in error that she came to 
see him for treatment and that she wished to inquire about his 
Healing Water, and Saxx ska xkaaekt to Enow if the plaintiff in 
errer could do anything for hor; that the plaintiff in error 
said that he could help her ard that he would find out what 
her ailment was, but that she would have to do exastiy as he 
told her; thet he then told the two investigators te alt down 
and close their oyes: that plairtiff in error then told the 
investigator who had consulted him to repeat after him the 
following worda: “In ths nume of the Father and the gon help 
me to find out what this lady is suffering with"; that he then 
stated thet the lady was suffering with stomach trouble; that 
he then said to her *3 will get you the Healing Waters but you 
must kesp yeur eyes Glosed or the spell will be breken: thet 


he then went to some place in the house and on hie return he 
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anidion 
brought with him a bettie of water and handed it to her, say~ 
ing at the time, “this is the Healing Yater"; that he then 
directed her to saturate a linen handkerchief with the water 

and to place the haruikerchief on her stomach at night; that 

when ahe did thie she should use the fellowing language: "in 
the naze of the Father ami the gon help the doctor try to heal 
me"; that she then asked the plaintiff in error what his sharses 
were ari he eaid one dollar; thet she paid him the dollar; that 
she then showed him a cirogular and asked him if it was his ad- 
vertisenment and he said that it was; that he stated that he 
gent the circulars around and that mary pecple called. ‘The two 
investigators further teatified that they called a aesond time 
on the plaintiff in error a fer dars after the first visit and 
that substantially the same things happened om the second vicit 
as had occurred on the firat visit; that they received from 

the plaintiff in error « bottle of water om each visit; that 
the water had a sweet amell; ons of the investigatora stated 
that on the oceasion ef the second visit the piaintiff in error 
treated with his hands the head of the investigator who had 
consulted him, The investigators admitted that neither of 

them required medical attention. The circular that the irvesti- 
gators teztified they showed te the plaintiff in error on the 
eccasion of their first visit was intrceduced in svidence. 

Om behalf ef the plaintiff in error, plaintiff in error 
testified that he was a minister of ths gospel; thet he was 
ordained by Johm Alexander Sowie; that he had no diploma or 
certificate to preach: that he hai never studied for the minis- 
try; that he had only three months schooling in sis life; that 
he was in charge of a mission st 47th and armour averus, #cich 
was supported vy offerings; that he kept no track of the men- 


bera of his conrresgation; that he had caused sireulare like 
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the one that had been introduced in evidence in the case 

to be printed and distributed from house to house; that he 
did not profess to trest physical ailments; thet he cave 
people advice what to do and how to pray; that he did not 

try to diagnose sickness; that he simply prayed for the sick; 
thet he did not sive anyone liquid in bottles, tut hse told the 
peopis how they should make the liquid. The plaintiff in error 
further testified that he had never seen either of the two 
investigators and he denounced their evidence as false in toto, 
Several witnesses testified that they knew the plaintiff in 
errer as 4 minister and thet they had never heard of him treate 
ing anybody or professing to treat anybody for sickness cr 


disease, 


eR. JUSTICE SOANLAN DELIVERED THE OPINION GF THE COURT. 


Geunsel for the plaintiff in ¢rror contends that the 
trial court erred in admitting the circular in evidence. “6 
gee0d reasons are sdvanced nor are any authorities cited in sup- 
port of this contention. ‘the investigators teetified that the 
circular in question was shosn by them to the plaintiff in errer 
when they visited him and thet ne atated to them thst it wea 
one of many that he had printed ani dietritnted, ani that people 
called on him as 4 result of the distritution cf the cirsulars. 
On sross-sxaminatior the plaintiff in errer advitted that the 
circular in question was one ef mary thet he had printed and 
Gistributed. The circular in queation tended to auppert the 
charge in the statement of slaic ard it was therefore competent 
evidence. 

Counsel for plaintiff in error insist that the evidence 
of the two investigaters 12 false in toto. If the testimony 


of the txuc investigators is to be believed, it follows that the 
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plaintiff in error in his testimony is guilty of perjury of 
the grossest kind. ‘The trial court saw the witnesses and had 
far better opportunities than #e to pase ypon their credibility, 
A careful study of the record, however, satisfies us that the 
trial court made no mistake in his conclusions on questions of 
fact in the case, 

Plaintiff in error insists that the evidence offered 
on behalf of the defendant in error, even if it is to be ba~ 
lisved, shows that the investigators induced, solicited and 
procured the plaintiff in error tc practice medicine (if it is 
to be held that the evidence proves that he did practice medicine), 
ard that the plainti’f in error cannot be held legally responsible 
for any acts he may have cormsitted urmier such circumstances. In 
support of this contention .the ase of Gity of Ghicazo v. Yester- 
17Z Ill. App. 562). In this 





case “rs. #sstergren was prosesuted om « sharce that she unlas- 
fully received and obtained the gum of fifty centa from one 
Petor Sickokis by fraudulent devices and practises in the nane 

of or by means of spirit madiumship, fortums telling, ste. 

The evidence in the case shoved that Sickokis was a police officer 
and that he called on fra. festergrer: for « reading ari pric her 
fifty cents for the same. Sickokis did met rely upon or bslieve 
the statements that were made to him by Mrs. \yestererek and 

he was in no o er deceived or defretwied thereby, The Appellste 
Gourt held thet Mrs. testergren, umder the evidence in the cass, 
was not guilty of obteining money »y falas pretences. ‘fhe plaine 
tiff in error in this case was not prosecuted on 4 sharge of 
obtaining soney from one of the investigators by false pretenses, 
He was aued om a charge of treating and prefsssing to treat and 
prescribe certain material remedies for the physical ailment of 


anether person sithout a lieense. fhe evidence shows that the 
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investigators did not adviees or encourage the plaintiff in 
error to commit the acts forming the basis of the suit in ques- 
tion, but 1% doses show that the State Hoard of Health, sus- 
pecting from the distribution of the circulars that the plain- 
tiff in error was practicing medicine without a license, took 
prepor steps to ascertain if the suspicions of the Board con- 
esrning the plaintiff in error were correct. This is a civil 
case and the strict rules that covern criminal cases do not 
apply to it, but sven in a criminal case, where sll the rights 
of the defendant are carefully guarded, the law is that where 
one suspects another of a willingness to commit a certain of- 
fense, the law does not prevent the one from taking steps te 
ascertain if the other would commit the offence. To prohibit 
precautionary steps of this character from being taken sould 
be “to destroy one cf the most effective agencies for the de- 
tection cf crimes. If, during the investigatior, the party, 
without enccuragement from the investigator, coumits 4 criminal 
offense, he will be held responsible for the same". Smith v. 
Pecplis, 251 ill. 189. 

vounsel for plaintiff in error imsist that the astea of 
the plaintiff in error did not econatitute « vielaticn of the 
section of the statute in question. fo suppert this contention 
ecunsel is forced to assume the truth of certain parts of the 
testimony of the plaintiff in error to the effect thst he did 
not diagnose or trest disesaes, ard thet he simply prayed to 
cure sickness, in angwer to this corntenticn it is oly neces- 
aury to say that when all the evicerse in the case ia considered 
together, it clearly sustains the charge in the atatement of 
claim. 

Sounsel for plaintiff in errerbinsists that the plain- 


tiff in error, under art, 2, Sec. 9 of the Constitution of 1970, 
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had a legal right te pray for the cure of sickness or Astemnat, 
The correctness of thie centention we cheerfully concede. The 
constitutional provision referred to, however, did not give the 
plaintiff in error the right to practise medicine witheut a 
license. The plaintiff in error «as net found suilty in the 
case because he preyed for the cure of sickness or disease, 
but because he practiced medicine without a license. The plain-~ 
tiff in error was & quack of the most isnorant type. He preyed 
upon the feeble minded «nd the credulous. His alleged treat- 
ent by prayer aas a mere pretense, used by him to @oak the 
fact that he wae practicing medicine, 

Gounsel for the plaintiff’ ir error contends that there 
is no proof of vere in the record, ard hse cites the case of 
Dougherty ¥. The People, 11° Ill. 166 in support ef the claim 
that the venue must be proven in this ease. In the case cited 
Dougherty was indicted for murder and the Supreme Court held 
that in criminal cases the venue of tne crime saist be proven. 
the present proceeding ic not a orimins1 scese, and the rules 
of orimirsl pleadings anc practice do not apply te it. Peeple 
v. Gartenstein, 248 Ill. 544, 581. The eviderce did show that 
the offense was committed in the City of Chicege. 

#e find no error in this record, amd the judsment of 


the Kunicipel Court of Chicaso will therefere bs affirmed. 
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«< nar Rye of 
In the matt arres at the suit 
JACOB SPAM MURRAY, 


) APPEAL FRCH 
e- On appeal of JACOB BREMER, 

* appelleng, , COUNTY COURT 
! Ve GOOK COUNTY. 
J WILLIAM. MURRAY, ) 

\ Appel¥ee. ) 

\ 
4 \ STATEMENT OF FACTS. 


The gia © filed a oupt against the appellant in 
the tunicipal court: of Ghioages and at the same time made a 
dewand for a jury tmial. In Ane atatenont of claim filed 
by the appellce in that od the appellee charged that he bar- 
gained with the 4 to buy of him a first lien deed of 
trust, with the notes evidencing the debt secured thereby, for 
the purpose of an investment; that the appellant then and 
there bargeined with the appellee to s#1]1 to him a deed of 
trust and a principal note for $600, secured by said trust 
deed, together with certain interest notes; all of said in- 
struments being executed by one Marianna J. 7. Graham; the 
gaid notes and the said instrument being described in detail 
in said statement. The appslice further avers in said state- 
ment that the said securities were in the possession of the 
appellant at the time of the bargaining, and thet the appel- 
lant falsasly, decsitfully and fraudulentiy, and with the in- 
tent and purpose of inducing the appellee te purchases said 
securities, warranted and represented to the appellee that 
said deed of trust was then a first lien and encusbrance of 
record upon the real estate described therein, and that it 
was the only mortgarce or trust deed encumbrance thereen, and 


that said trust deed and notes were a good and merchantable 
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_ - the representations and warranties sc made 
investment and * 
-«4ant to the appellee were well known by the appel- 


a be false. The appellee further avers in the said state- 
ment that for a long time prior to the said transaction, the 
appellant was and had been a dealer amd broker in sortrages, 
notes and trust desdz; that the sppellee was ignorant and in- 
experienced in such matters and unacquainted with the means and 
methods of detersining whethsr mortgage securities were first 
liens; that he, the appellee, had no knowledzs or notice con- 
corning the condition of the title to said reai estate, ard 

that he believed and relied upor ths representations made by 

the appellant to him ard that he purchased the said seouritiecs 
and paid the appellant for the same. The appeliee then further 
avers that the said trust deed was, as a matter of fact, at the 
time of the said transection, not a first lien but a third 

lien, ari that there were at the time of the snid transaction 
two prior trust deeds of record (describins them) and that the 
said securities se sold to the appsilee by the appelilent were 

at the time of the sale, and ever have been, of no value what- 
ever; all of which the appellant st the time of the said bargain 
and sale well knew; that the holder of the fircet lien trust 
deed on the said property, subsequent to the time of the pur- 
chase of the said sscuritiss by the appellee cf the appellart, 
foreclosed the same and bought in the said property: that said 
Harianns J. >. Graham, or the appellant, contirried to pay te the 
appelles the interest on the said nots purchased ty the appelles 
of the appellant until Harch 4, 1910, and that the appellee did 
not learn of the deceit ard fraud of the appallant umtil about 
July 1, 1910. ‘The statement of claim is verificd by the affi- 


davit of the appellee Murray. 
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The appellant Bremer filed in the case an affidavit of 
merits, in which he stated that he, as a broker for real estate 
icans and sales, had an applicaticn for a loan of $600 from one 
Graham upon the real estete in question, and that about the 
sase time said appellee desired to purchase a loan of about 
the same amount; that he informed the said appellee that he, 
the appellant, had ro abstract of tities to the property and 
had not examined the records; that he advised the said appelies 
te see the property and the owner thereof and to make such arrange- 
ments as would be satisfactory to him, the appellant; that the 
said appellees personally investigated the matter and directed 
him, the appellant, to make out the necessary papers, #hich he 
did; that the tranaaction was consummated by the parties to 
the same and that he, the appellant, did nothing in the pre=ises 
except to draw the necessary papers. Appéllart denisd that he 
mads the representations charged by the appellee in his etate- 
ment of claim, and denied that he had any knowledrs ss to the 
cheracter or title te the said real estate, and he averre?d that 
he had stated to the appellee that he knew nothing regarding 
the title to the property and that the appellee would have to 
determine for himself the facts regarding the title to ths prop- 
erty. 

Upon the issues so joined the case waa submitted to a 
jury, #ho returned a verdict finiing the appellant guilty as 
alleged in the appelleeta statement cf claim, and assessing the 
plaintiff's damages at 2631.87 in tort. fhe following special 
interrogatory was submitted by the trial court to the jury? 

"pid the defendart, Jacob Bremer, at the time he 
negotiated ari delivered the notes and the trust deed ir 
question to the plaintiff William Murray, (if the jury 
believe from the evidence that the defendant did nego- 
tiate end deliver the trust deed arxi nctes to the pisin- 
tiff) have the malicious and fraudulent intent to decsive 


aud defraud the 5 pcg gl ami to obtain his money by the 
false representation and pretense that the said trust deed 




























ake 





to stvabtvie ae eae od ct SoH veaest tr f ol 
eisise fae: to? <e¥o1d 8 ba ort” ‘Seetd hedade ert {dosing aoe 
sno mov? 008% Yo meol TOY mm! HORLENs Ax bast geblins Di 

a duods fact tne ,ootseoup mt ofageo faex Lathan 
gueds W maol s exatona, of Sotised setiogas blae ¢ 
qotl tad? Solieqqe bine edd tetrtota? ed gate’ ¢3nuoma ath 
bre ysreqoty ext OF oftte to doatdeds on bart ,dn8] leg ‘ 
esilegqe bise orf Benivbe ed Jedd yebwoet off ‘pentnaxe 4 
~e,narts ‘dome eda of ons Yworertd aoe ed baw ystoqorg add 4 
eft Salt Semi ieggn odd gut of viotostatiaa ed piuce aa 
Sesoet?h asa wiseor orld besagtisevat qi Lenorreg cotteqen ti 
ei disttu ,sieqeq wresnepen of? $00 otam oF pentaernesto 

od sefteag eit ed Aetammuence aan notsoneneng ea¥ sand {tb 
seeineng etd af getriton SED .inefleqqes ants ae yedd bea 
get torte Reteos sas llewcn siege Paieteben ot ath oF FH 

-stata abit wi eeffeqaa etd yc hegtasts cnoteagresergor G9" 

orit of us onbefrout cine Sart ont Seely botdep bra xtete Wao 

fads bevieve et Bee ,etedes Leon Sind orf 63 ee 
ontivcanea ggfiser word ef gett sefloqqn sites notte ‘ta 

oY evar Sfuow esliogys edd sasit ew yingong ont of ors tdi } 

~qony eift oF @LSf2 ed ontinagey atest edd Lsemtt x0? onikenateB : 

o 2 begdindue caw exso end hontot oc eoumet eift Hog sail % 

an YSling thedfeqqa ett antinit. sotbeev sé berrstet’ earl 

edt aniecesss Dam (elalo to sremetate eteetieqas ort me begets 

"+ Kekoses antwoltor ety stot nt besscainet te eegamed Dail 


. 
” 4p 














" mi Bbeeh feud ons I 
- gust ert WW) oe ssn atl rrksle 
é oaiale’ BIf tnabroteh edd saris eats 
\ ead of aston ine beeb Jauts @ ved 
es - elobeh o¢ sneinl gnolubuesxt be asololion . 
enge aid stusdo oF bas Tikiniess 
bead ob shin E ae ec? 7 ee are D 





Loe SEN pig t 
pane JE gem 


F ; ; 
wn “a AS at, i awe 


ahem 


and notes so negotiated and delivered sv the defend- 

ant to the plaintiff coratituted a first mortzaze lien 

en the real estate described therein” 
With their verdict the jury returned an affirmative answer to 
the said interrogatory. A motion for a new trial was overruled 
by the trial court and judgment was entered upon the verdict, 
the court finding and adjudging in the judgment that the ap- 
pellant, at the time he negotiated the notes ard trust deed in 
question, had the malicious and fraudulent intent to decsive 
and defraud the appellee by the false representation and pre- 
tense that the said netes and trust deed constituted a first 
mortsaze lien upon the real estate dessribed in the trust deed 
and that malice eas the gist of the action, 

So appeal seems to Rave been taken by the appellant 
from this judgment of the “wicipal court. After he had been 
arrested on a writ of capias ad satisfaciendum issued upon the 
judement he filed a petition in the County deurt of Cook County 
on December 22, 1911, setting up thst he had been arrested urser 
a writ of cspias ad satisfaciendum issued by the vunicipal ceurt 
in faver of the said appsliee for the sum of $451.87, and that 
he waz then in the custody cf the sheriff of the county of Cook, 
under and by virtue of said writ, and that he was desirous of 
releasing his body from arreat cr impriscnment umier said writ 
by scheduling his property under the provisions of the statute 
relating to insolvent debtors. The appellee, es the arresting 
creditor, filed an answer to the pstition of the appellant, 
in whish answsr, as finally amended, he set up in full the pro- 
ceedings in the case in the “wamicipsi Court ard allezed that 
“alice was the gist of the action in that oases ani that the 
question as to whether walice was the gist of the action in 
the cass had been determined adversely to the appellant in the 


Municipsl OGourt and that the appelisnt was concluded by the 
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judgment of the Municipal Court from again litigating said 
icsue, and that the petitioner was not an insolvent debtor 
with, the purview of the “Insolvent Debtor's Act" and was not 
entitled to schedule his property under the said act. On the 
hearing of the petition of the appellant in the County © 

the appellee offersd in evidence the record of the sase in the 
Municipal Court. No ebjection was made by the appellant to the 
introduction of the record. Counsel for appellant then offer- 
ed to introduce evidence to show that Balice waa not the gist 
of the action in the Hunicipal Court case. The trisl court 
held thet it was clearly apparent from the record in the Muni- 
cipal Court case that malice was the gist of the astion in that 
case and that the question as to whether malice was the giat of 
the action in the case had been desided adversely to ths appel- 
kant in the Municipal Court proceedings, and that the judgment 
in that case was res aijudicatea of the question, The trial 
court thereupon refusei to admit the evidence offsred by the 
appeliant, denied the petition of the appellant and remarvied 
him to the custody of the sheriff of Cock County. An appeal 


to this court was taken from this order of the County Court. 


HRe JUSTIGH SCANLAN DELIVERED THE OPINIGE GF THE COURT. 

The only assignment of error urged by appellant in 
this court ia that the trial court erred in refusing to allow 
the appellant to show, by evidence, that malice was not the 
gist of the action in the “unisipal Court cass. counsel for 
appellant contends that the ovidence offersi sas made compe~- 
tent by the ruling of the trial court in admitting in evidence, 
on motion of the appellee, the record of the case in the ‘“uni- 
cipal Court. ‘The appellant made no objection to the admission 


of the record, but waiving this question, however, we ara of 
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atm 
the opinion that the railing of the trial sourt in admitting 
the record and in refusing to allox the appellant to intro- 
ducs the svidenee in question was Gleariy proper, Hither 
party had the right to introduces the record in eviderce. If 
the recerd showed that malice was the gist of the action in 
the Sunicipal Court ease, the jixigmert of that court sould be 
bes. adjudicata of the questicn, and the appsllart would not be 
allowed ts introduss evidence to show that malice was rot the 
gist of the action in the case, If the questien ac te whether 
er not malice was ths gist of the action in the “umisipal court 
Case could not be determined from an inspection of the record, _ 
then either party, or beth, would be allowed to introduce evid- 
ence bearing on that question, The case of Jermberg v. ix, 
19g Ill. 257, is ar illustration of a case in which evidence 
may be Offered. In that case there were several sounts to the 
declaraticn, ard malice was the sist of the action in some of 
therm and not of others. It was held in this case that the jJudze 
mont was not consluseive en the question of malice, for the reason 
thet the verdist might havs been returned upon counts #hich did 
net include the elsment of malice» The pstitioner in that sase 
was, therefore, allowed to show by evidense that the verdict 
and judgement were baesd upon a scunt where mmlice was not ths 
gist cf the sction. If, on the cther hard, the question «as to 
whether malice waa the gist ef the action in the ease in which 
toe judgment was rendered, on which the capias ad satisfaciendum 
issued, can be deterrined from an inepecticr of the record, the 
jwigment of that court would be conclusive as to that question, 
and would be res adjudicate. Jernbers ve. Uix, 19% Ill. 2543 
Biebel v. tutinauer, ia Ill. Appe 429; Hex v. People, 168 
Lil. App. 6993; Drygalski v. Thiele, 195 ill. App. 2965; Lascher 
v. Carey (No. 18257 - Opinion filed in this court October G, 
1913). 
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the Supreme Court in the casas of Jernberg ve Hix, 199 
Ill, 254, 254, in defining the term "malice", as used in the 
Insolvent Gebtors' Ast, uses the following Lancuaze: 


“The term ‘mali as used in the ast in 3 
tion, em, to @ that & ce of “rongs which are 1 feted 


with an evil intent, design or purpose. It implies that 
ths guilty party was actuated by impreper or dishonest 
motives, and requires the intentional perpetration of an 
injury or a wrong on anothsr, (First National Bank of 


flora v. Surkett, 101 I11. 581; Hitson we Farwell, 142 

Ill. 327.) Te entitle a defendant to discharge from im- 

prisonment it must appear that the wron< for which the 

acticn #as brousht wae not of that character. The zist 

of an action is the essenmtial greurd or principal subject | 

matter, without #shich the action could rot be maintained.” 
@When the recerd in the “unicipeal court case is subjected to 
this test, it seems very clear that malice was the gist of the 
acticr ir that case. fhe judgment in the Municipal Court case 
was therefere res adjudicate of the question of malice and the 
trial court ruled correetly in refusing to allow the appellant 
to intreduce the evidence offersd by hin. 

The Judement of the County Court will therefore be 


affirmed. 
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